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Court of Appeals of the District of Columbia 


No. 4485. 

Alonzo 0. Bliss, Appellant, 
vs. 

America Security and Trust Co., Ext., &c. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 24015. 

Emma C. Bliss, Complainant, 

vs. 

Alonzo 0. Bliss et al., Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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A. O. BLISS VS. AM. SEC. & TRUST CO., EX. 


1 Decree. 

Filed March 31, 1904. 

In the Supreme Court of the District of Columbia. 

No. 24015. Equity. 

Emma C. Bliss, Complainant, 

vs. 

Alonzo 0. Bliss et al., Defendants. 

This cause came on to be heard at this term upon the 
pleadings and proofs, and was submitted to the court by 
counsel for the respective parties, and upon consideration 
thereof it is, this 31st day of March, 1904, adjudged, ordered 
and decreed that the complainant, Emma C. Bliss, be, and 
she is herebv, divorced from the bond of matrimony with 
the defendant, Alonzo 0. Bliss; 

And the counsel for the complainant, Emma C. Bliss, and 
the counsel for the defendant, Alonzo 0. Bliss, after the 
court had announced its conclusion as indicated in the fore¬ 
going paragraph of this decree, having informed the court 
that they have agreed that the prayer of the bill of com¬ 
plaint in this case for the allowance of permanent alimony 
shall be granted in the manner and upon the terms follow¬ 
ing, it is further ordered, adjudged and decreed: 

1st. That the defendant, Alonzo O. Bliss, shall pay to the 
complainant during her life one thousand dollars ($1,- 
000.00) on or before the 1st day of each month hereafter, 
beginning on the First day of April, 1904. 

2nd. That within thirty days from the date of 

2 this decree the defendant, Alonzo O. Bliss, shall 
cause to be vested in the complainant, the title to the 

premises situated in the County of Washington, District 
of Columbia, known as numbers 1301, 1303 and 1305 Clifton 
Street, N. W., said premises being otherwise described as 
lots fifty-one (51), fifty-two (52) and fifty-three (53) in 
John Kuper and Thomas P. Amos’ subdivision of lots in 
block No. 30 of John Sherman Trustee’s subdivision of 
parts of Mount Pleasant and Pleasant Plains, now known 
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as Columbia Heights, as said first named subdivision is 
recorded in the office of the Surveyor of the District of 
Columbia, in County Book, No. 9, page 37, and subject only 
to the encumbrances now existing thereon; and that within 
nine months from this date he shall clear said premises 
from all such encumbrances so as to vest in the complain¬ 
ant a good title thereto, and shall in the meantime keep 
down the interest and other charges covered by such en¬ 
cumbrances, except taxes hereafter assessed, which he shall 
not be required to pay. 

3rd. That within nine months from the date of this de¬ 
cree, the defendant, Alonzo 0. Bliss, shall pay the indebted¬ 
ness, the payment of which is now secured by deed of trust 
on the premises in said county known as No. 2514 Thir¬ 
teenth Street, Northwest, said premises being otherwise 
known as lot numbered fifty (50) in said first mentioned 
subdivision, and that in the meantime the defendant shall 
pay all interest and other charges of every kind on account 
of such indebtedness, except taxes hereafter assessed. 

4th. That this decree shall be without prejudice 
3 to the right of the complainant to apply for an in¬ 
crease of the monthly payments hereinabove pro¬ 
vided for, or the right of the defendant, Alonzo 0. Bliss, to 
apply for a reduction thereof, if there shall be hereafter a 
substantial change in the financial condition of the defend¬ 
ant, Alonzo 0. Bliss. 

5th. The foregoing provisions in favor of the complain¬ 
ant are in full of her interest in, and claim against, the 
estate of said Alonzo 0. Bliss, including her right of dower 
therein and such right of dower and also all of her interest 
in the personal estate of the said Alonzo 0. Bliss are hereby 
absolutely discharged and released. It is further ordered 
that the defendant, Alonzo 0. Bliss, shall pay the costs 
of all parties in this case, to be taxed by the clerk, and that 
he shall also pay to the solicitor for the complainant the 
sum of Two Thousand Dollars ($2,000.00), in full of counsel 
fees in this case on behalf of the complainant. 

THOS. H. ANDERSON, 

Justice. 
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4 Petition. 

Filed February 24, 1919. 
******* 

The petition of Emma C. Bliss respectfully shows to the 
Court: 

I. That by decree duly entered herein on the 31st day 
of March, 1904, this Court, among other things, directed 
and required that the defendant, Alonzo O. Bliss, should 
pay to this petitioner during her life, the sum of One Thou¬ 
sand Dollars, ($1,000), on or before the 1st day of each 
month from and after the date of said decree, begin¬ 
ning on the 1st day of April, 1904; and that said decree 
was, by its terms, declared to be without prejudice to the 
right of either party to apply for an increase or reduction 
in the matter of the aforesaid monthly payments, if there 
should be a substantial change in the said, defendant’s 
financial condition. 

II. This petitioner states that, as appears from the record 
in this case, no application has ever been made by either 
party heretofore for any change or modification in the mat¬ 
ter of the aforesaid monthly payments. 

III. This petitioner further states that the said defend¬ 
ant, Alonzo O. Bliss, from the time of said decree until in 

or about the month of December, 1917, made pay- 

5 ments to this petitioner of the sum of $1,000 per 
month, as directed in and by said decree; but in or 

about the said month of December, Arthur L. Bliss, the 
younger son of this petitioner and of the defendant, Alonzo 
O. Bliss, came to see the petitioner and informed her that the 
business of the Alonzo O. Bliss Medical Company, nearly 
all of the one million dollars of preferred stock of which was 
and is held by the said Alonzo O. Bliss, was not so profit¬ 
able nor doing so well as it has been, and asked her if she 
would not be willing for this reason to accept less than the 
sum of $1,000 per month from his father, the said Alonzo 
O. Bliss. This petitioner thereupon stated to the said 
Arthur L. Bliss that, if the said Alonzo O. Bliss was 
financially unable to make the monthly payments of $1,000 
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required, as aforesaid, by the decree of this Court, this 
petitioner would be willing to take less, and, as she now 
recalls the conversation, stated that she would let the 
amount be cut in half. The said Arthur L. Bliss thereupon 
wrote to his father, the said Alonzo O. Bliss, a letter which 
he first read to this petitioner, informing the said Alonzo 
0. Bliss what petitioner had said; and a few days later, 
the said Arthur L. Bliss came in to see this petitioner, 
bringing a telegram which he said he had received from 
his father, asking him to thank petitioner for her generos¬ 
ity. The next payment made by the said Alonzo 0. Bliss 
to this petitioner, being in the month of December, 
6 1917, was in the sum of $500, and all of his payments 

have since been in that amount. 

This petitioner, thereafter, late in February or the first 
part of March, 1918, learned that the above information 
given her as to the financial condition of the said Alonzo 
0. Bliss and to the effect that his business was not doing 
so well as it had formerly been, was untrue and misleading, 
and that, as a matter of fact, the business and the financial 
returns therefrom to the said Alonzo 0. Bliss had been im¬ 
proving rather than decreasing. Petitioner thereupon, 
through her agent, the American Security and Trust Com¬ 
pany, to whom the said payments were made for her bene¬ 
fit, on March 5, 1918, wrote to the said Alonzo 0. Bliss, 
informing him that this petitioner had permitted said Com¬ 
pany to receive for her account the sum of $500, on account 
of the $1,000 due her each month, under a wrong impression 
in regard to the facts, and had directed the said Company 
to collect the balance of $500 due on January 1, 1918, in¬ 
sisting on the payment of $1,000 for February and March, 
and each month thereafter, regardless of the amount paid 
by the said defendant by way of curtail upon certain notes 
which he had given and this petitioner had accepted on ac¬ 
count of previous payments. Thereafter the said American 
Security and Trust Company, as agent for this petitioner, 
made repeated demands upon the said Alonzo 0. Bliss for 
the amounts due from him to this petitioner, at the rate of 
$1,000 per month, as provided in the aforesaid decree, less 
the payments of $500 per month made by him as aforesaid; 
but the said defendant has hitherto wholly failed and re¬ 
fused to pay the same to this petitioner, and has continued 
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to pay to her through her said agent, only $500 per 

7 month. Accordingly, there is due this petitioner 
from the said defendant the sum of $500, the balance 

due for the month of December, 1917, the further sum of 
$6,000, being the balance due for the twelve months of the 
year 1918, and the further sums of $500 per month for the 
months of January and February, 1919. 

IV. This petitioner is informed and believes, and there¬ 
fore avers, that the said Alonzo O. Bliss received, during 
the year 1918, the sum of $58,698 from the aforesaid 
Alonzo O. Bliss Medical Company, upon his holdings of 
preferred stock therein amounting nearly to one million 
dollars, and in addition, during the same year, net rents 
from the Kingman apartment house of $3,335.28 and from 
the La Grande apartment house net rents amounting to 
$4,836.10; and that, except for the difference in the rate of 
the Federal income and excess profits taxes, the income of 
the said Alonzo O. Bliss from the aforesaid properties for 
the respective years 1916 and 1917, was approximately the 
same as above stated for the year 1918, and will probably 
be approximately the same for the year 1919. This peti¬ 
tioner appends hereto, in corroboration of the information 
given her as to the financial condition of the defendant, 
Alonzo O. Bliss, the affidavit of Harry Iv. Bliss, which is 
marked “Exhibit A,” and is prayed to be read as part 
hereof. 

V. This petitioner further states that she has never at 
any time or in any manner, other than as hereinbefore set 
forth, consented to any reduction in the amount of the pay¬ 
ments decreed her by this Court, and that she only gave 

the consent thereto hereinbefore stated because of 

8 her belief in and reliance upon the information given 
her by the said Arthur L. Bliss, son of the said Alonzo 

O. Bliss, and under the circumstances hereinbefore set 
forth; and that she would never have consented to any such 
reduction or any reduction whatever if she had not, by such 
statements, been lead to believe that the business and 
financial condition of the said Alonzo O. Bliss were such 
that he was not reasonably able to continue the payments 
decreed by this Court. And this petitioner is advised that, 
under the circumstances aforesaid, such consent is neither 
legally nor equitably binding upon her; but that she is en- 
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titled to have and receive from the said defendant the full 
difference between the payments made by him, as afore¬ 
said, and those which he should have made to her, as pro¬ 
vided by the said decree, together with interest on such dif¬ 
ference, and further to have and receive from the said de¬ 
fendant the full sum of $1,000 per month on the first day 
of each and every month hereafter, during her life. 

Wherefore the premises considered, this petitioner prays: 

1. That a rule may be issued herein, requiring and direct¬ 
ing the defendant, Alonzo 0. Bliss, to show cause, if any 
he have, by a day certain, why the prayers of this peti¬ 
tion should not be granted, and why he should not be re¬ 
quired to pay forthwith to this petitioner the deficiency or 
difference between the payments actually made by him, 
as aforesaid, and those which he was directed and required 
to make by decree of this Court, together with interest 

thereon, and hereafter to pay to this petitioner the 
9 sum of $1,000 per month, on the first day of each 
and every month during her lifetime. 

2. That an order may be entered herein, directing and 
requiring the said defendant, Alonzo O. Bliss, forthwith to 
make payment to this petitioner of the aforesaid deficiency, 
and thereafter to pay her the sum of $1,000 per month, 
on the first day of each and every month during her life¬ 
time. 

3. That this petitioner may have such other and further 
relief as to the Court may seem meet in the premises. 

EMMA C. BLISS. 

HOEHLING, PEELLE & OGILBY, 

Attorneys for Petitioner. 

District of Columbia, ss: 

Emma C. Bliss, being first duly sworn, on oath says that 
she has read the foregoing petition by her subscribed, and 
knows the contents thereof; that the matters and things 
therein stated upon her personal knowledge are true, and 
those therein stated upon information and belief, she be¬ 
lieves to be true. 


EMMA C. BLISS. 
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Subscribed and sworn to before me this 24th day of Feb¬ 
ruary, 1919. 

[notarial seal.] JEAN SPEAKS, 

Notary Public , D. C. 

10 Exhibit “A.” 

District of Columbia, ss: 

Harry Iv. Bliss, being first duly sworn, on oath deposes 
and savs that he is a resident of the District of Columbia 
and a son of Alonzo 0. Bliss and Emma C. Bliss; that he 
is personally familiar with the business and affairs of the 
Alonzo O. Bliss Medical Company and of the apartment 
houses known as the Kingman and the La Grande; that the 
said Alonzo O. Bliss owns nearly all of the million dollars 
of the preferred stock of the said Alonzo 0. Bliss Medical 
Company and that he received therefrom dividends at the 
rate of six (6) per cent, during the year 1918, which, during 
that year, amounted to the sum of $58,698; that in addition 
he received during the year 1918 net rentals from the King- 
man amounting to $3,335.28 after deducting the expenses 
for the upkeep of said apartment houses, taxes and other 
expenses, and, during the same year, from the La Grande, 
net rentals amounting to $4,836.10 after deducting taxes 
and upkeep; in addition the said Alonzo O. Bliss received 
interest at the rate of one (1) per cent, on $223,000 worth of 
bonds of the Alonzo 0. Bliss properties which he holds, this 
interest amounting to the sum of $2,230 during the year 
1918; that the income of the said Alonzo O. Bliss from the 
Alonzo 0. Bliss Medical Company aforesaid, and also from 
the Kingman and the La Grande was approximately the 
same during the respective years 1916 and 1917, as above 
stated for the year 1918; and the probability is that his 
income from those sources will be approximately 

11 the same for the year 1919, except for the changes 
in the rate of the Federal income and excess profits 

taxes. 

HARRY K. BLISS. 

Subscribed and sworn to before me this 21st day of 
February, 1919. 

[notarial seal.] JEAN SPEAKS, 

Notary Public , D. C. 
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Rule to Show Cause. 
Filed February 24, 1919. 


Upon consideration of the petition of Emma C. Bliss, filed 
herein this 24th day of February, 1919, It is, by the Court, 
this 24th day of Feburarv, 1919, ordered that the defendant, 
Alonzo 0. Bliss, show cause, if any he have, on or before 
Friday, the 7th day of March, 1919, at 10 o’clock, A. M., why 
the prayers of said petition should not be granted, provided 
a copy of this rule and of said petition be served on the said 
defendant on or before Friday, the 28th day of Februarv, 
1919. 

WILLIAM HITZ, 

J ustice. 

Marshal's Return. 


Served a copy of the within rule and petition on 
12 Alonzo 0. Bliss personally: Feb. 24, 1919. 

MAURICE SPLAIN, 

U. S. Marshal. 


Order to Pay Alimony. 

Filed March 10, 1919. 

*••**•• 

Upon consideration of the petition of Emma C. Bliss, 
plaintiff, filed herein the 24tli day of February, 1919, and 
the rule to show cause issued thereon, returnable on the 
7th day of March, 1919, at 10 A. M., and it appearing to 
the Court that copies of said rule and petition were duly 
served on the defendant, Alonzo 0. Bliss, personally, on 
said 24th day of February, 1919, and that said Alonzo 
0. Bliss has failed to appear or make any answer thereto; 

It is, therefore, by the Court, this 10th day of March, 
1919, ordered that said Alonzo 0. Bliss, within ten (10) 
days from the date hereof, do pay to the said petitioner, 
Emma C. Bliss, or her present counsel of record, the sum 
of Seven Thousand Five Hundred Dollars ($7,500), being 
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arrears of alimony fixed by decree herein of March 31,1004, 
due and owing by him to said petitioner for the months from 
December, 1017, to February, 1010, both inclusive, and that 
the said Alonzo O. Bliss do hereafter make monthly pay¬ 
ments of One Thousand Dollars, ($1,000), to said Emma C. 
Bliss, beginning with this month of March, 1910, in ac¬ 
cordance with terms of said decree of March 31, 1004. 

WILLIAM IIITZ, 

Justice. 

13 Marshal's Ret uni. 


March 10, 1010. 

Served copy of the within order on Alonzo O. Bliss by ser¬ 
vice of same on Wilson H. Barrett, secretary of Alonzo O. 
Bliss Company at No. 35 B Street N. W. Washington D. C. 

MAURICE SPLAIN, 

U. S. Marshal. 


Bill of Revivor. 

Filed April 28, 1023. 

*#•*••• 

The bill of revivor of the American Security and Trust 

•* 

Company, executor of the will of Emma C. Bliss, respeet- 
fullv shows to the Court: 

1. That the plaintiff in this bill, the American Security 
and Trust Company, is a corporation organized under the 
laws of the United States applicable to the District of 
Columbia and doing business within the District of Colum¬ 
bia, and files this bill as the executor of the will of the 
original plaintiff, Emma C. Bliss. 

2. The defendant Alonzo O. Bliss is a citizen of the United 
States and a resident of the District of Columbia, and this 
bill is filed against him as was the original bill herein, in 
his own right. 

3. That on the 12th day of June, 1903, the original plain¬ 
tiff, Emma C. Bliss, filed her bill of complaint herein for 
an absolute divorce and alimonv from the defendant Alonzo 
O. Bliss, naming another defendent as co-respondent. 
That the defendant Alonzo 0. Bliss was personally served 
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herein within the District of Columbia, and answered, and 
the cause came on for hearing, testimony was taken and such 
proceedings were had as resulted in the granting to the 
plaintiff on March 31, 1904, in this cause, of a final 

14 decree of absolute divorce, bv which decree the de- 

7 v 

fendant Alonzo 0. Bliss was directed to pay to the 
plaintiff certain other sums of money and also to make to 
her monthly payments on the first day of each month there¬ 
after in the sum of One thousand dollars ($1,000) as ali¬ 
mony and in lieu of other interest in his properties. The 
said decree was by its terms declared to be without pre¬ 
judice to the right of either party to apply for an increase 
or reduction in the matter of the aforesaid monthly pay¬ 
ments, if there should be a substantial change in the de¬ 
fendant’s financial condition. The said decree is hereby 
referred to and prayed to be read and considered as a part 
hereof. 

•’ 4. As appears from the record in this case, no application 
was made by either the deceased plaintiff in her life time 
or by the defendant, in the life time of the plaintiff or at 
any time, for any change or modification of the said decree 
with respect to the aforesaid monthly payments. 

5. That the said defendant Alonzo O. Bliss thereafter 
made payments to the plaintiff in the amounts required by 
the said decree until the month of December, 1917. The 
amount due December 1, 1917, was not paid in full on said 
date nor within the month of December, but during that 
month there was paid to the plaintiff Emma C. Bliss the 
Sum of Five hundred dollars ($500) only, and thereafter 
in respect of the payments due on the first day of each 
month to and including the payment due February 1, 1919, 
payments were made by the defendant in the sum of Five 
hundred dollars ($500) instead of One thousand dollars 
($1,000) each month. That during the said period last 
mentioned the said Emma C. Bliss made demands upon the 
said Alonzo O. Bliss for the full payment of the 

15 amount provided for her by the said order of March 
31, 1904, and on the 24th of February, 1919, the said 

Emma C. Bliss filed her petition herein making known to 
the Court the delinquency with respect to the said pay¬ 
ments of the said Alonzo O. Bliss, and the events which 
had occurred between the said Emma C f Bliss and the said 


12 A. O. BLISS VS. AM. SEC. & TRUST CO., EX. 

Alonzo 0. Bliss with respect to payments to lier in said 
sum of Five hundred dollars ($500) instead of One thou¬ 
sand dollars ($1,000) per month, and a rule to show cause 
was issued thereon returnable on the 7th day of March, 
1919, and the said rule and petition were served upon the 
defendant, Alonzo O. Bliss, and such proceedings were had 
thereon as resulted in the entry by the Court on the 10th 
day of March, 1919, of an order directing the said Alonzo 
O. Bliss within ten days from the date thereof to pay to 
the said Emma C. Bliss or her counsel the sum of Seventy- 
five hundred dollars ($7,500) as arrears of alimony under 
the aforesaid decree of March 31, 1904, in respect of the 
months from December, 1917, to February, 1919, both in¬ 
clusive, and further directing the said Alonzo O. Bliss there¬ 
after to make monthly payments of One thousand dollars 
($1,000) beginning with said month of March, 1919, in ac¬ 
cordance with the decree of March 31, 1904. Said petition 
and decree are hereby referred to and prayed to be read as 
parts hereof. 

6. That after the said decree of March 10, 1919, as for 
some time theretofore, the defendant Alonzo O. Bliss failed 
to pay the said sum of Seventy-five hundred dollars ($7,500) 
and failed to pay the said monthly payments of One thou¬ 
sand dollars ($1,000), in full, but paid after the entry of 
the said decree of March 10, 1919, to the plaintiff Emma C. 

Bliss, only the sum of Seventeen thousand dollars 
16 ($17,000), at the rate of Five hundred dollars ($500) 

per month, on the dates set out in the schedule of 
payments annexed hereto and marked Exhibit A and prayed 
to be read and considered as a part of this bill. 

7. That the said Emma C. Bliss died on the 25th dav of 
January, 1922, leaving a last will and testament which was 
duly admitted to probate and record in the probate term 
in administration cause No. 28919, wherein she appointed 
the American Security and Trust Company the executor 
thereof, and letters testamentary were duly issued to and 
accepted by the said American Security and Trust Com¬ 
pany in said administration cause on the 31st day of Jan¬ 
uary, 1922. Said American Security and Trust Company 
is advised that it is its duty as executor to collect the 
amount of arrears of alimony as aforesaid from the said 
Alonzo O. Bliss as a debt due to the estate of its testatrix, 
Emma C. Bliss. 
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8. That the aforesaid payments aggregating $17,000 are, 
the plaintiffs is advised, applicable on account of the 
monthly payments accruing March, 1919, and thereafter, 
and when so applied pay the said alimony for the seven¬ 
teen months from March, 1919, to July, 1920, inclusive, 
leaving due and unpaid the aforesaid sum of $7,500 due 
in accordance with the aforesaid decree on March 20, 1919, 
and the sum of $1,000 for each of the eighteen months from 
August, 1920, to January, 1922, inclusive, $18,000, a total 
of $25,500, balance due on account of principal, exclusive 
of interest. That the interest on the aforesaid $7,500 from 
March 20, 1919, to January 25,1923, at six per cent amounts 
to the sum of $1,733.42, and the interest on the eighteen 
monthly payments of $1,000 due and unpaid for the months 

of August, 1920, to January, 1923, computed to Jan- 
17 uary 25, 1923, amounts to the sum of $1,918.98, as 

appears more in detail from the schedule of interest 
computation annexed hereto as Exhibit B and prayed to 
be read and considered as a part hereof. This plaintiff 
therefore says that there is due from the defendant Alonzo 
O. Bliss to the estate of the said Emma C. Bliss the sum 
of $29,152.40, being the principal sums directed to be paid 
as aforesaid, with interest to January 25, 1923, plus in¬ 
terest on said principal sums, that is, on $25,500 from Jan¬ 
uary 25, 1923, to the date of payment. 

9. The plaintiff as executor as aforesaid made demand 
on the said Alonzo O. Bliss for the payment of the amounts 
due as aforesaid with interest and had such negotiations 
with him and his agents as led the plaintiff to believe that 
he would execute an interest bearing note for the amount 
of arrears and curtail the same monthly, and obtained the 
approval and authority of the residuary legatees under the 
will of the said Emma C. Bliss to accept such a note and 
such curtails, but the said Alonzo O. Bliss failed to execute 
the same and has set up claims of agreements with the said 
Emma C. Bliss made prior to the aforesaid petition filed 
and order entered in March, 1919, and despite the repeated 
demands of the plaintiff as executor the said Alonzo O. 
Bliss has not paid the said sums so due or any part thereof. 

10. The plaintiff is advised that pursuant to the pro¬ 
visions of Chapter 2 of the Code of Law for the District of 
Columbia, it may invoke the aid of this Court in this cause 
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to enforce the carrying out of the aforesaid judgments and 
decrees of this Court to the end that there may be recovered 
of tlie defendant and out of his properties the 

18 amounts decreed and adjudged to he payable by him 
to the plaintiff’s testatrix. 

Wherefore, the premises considered, the petitioner 
prays: 

1. That process may issue against the defendant hereon. 

2. That the defendant may be required by decree of this 
Court to pay to the plaintiff as executor of the will of the 
said Emma C. Bliss, the arrears of alimony hereinbefore 
set forth and claimed, and that an unconditional decree for 
the payment of the money herein claimed, that is, for $29,- 
152.40, with interest on $25,500 from January 25, 1923, to 
date of payment, may be entered against the defendant in 
favor of the plaintiff as executor as aforesaid. 

3. That the defendant Alonzo 0. Bliss may be adjudged 
in contempt for failure to pay and compelled to pay the 
alimony directed to be paid and remaining unpaid as herein 
set forth. 

4. That a rule may be issued commanding the defendant 
Alonzo 0. Bliss to show cause, if any he has, on or before 
a day certain to be named therein why the prayers of this 
petition should not be granted. 

5. That the Court may pass such order or direct such 
other proceeding as may seem best calculated to advance 
the purposes of justice and secure the rights of the plaintiff 
herein. 

6. That the plaintiff may have such other further and 

general relief as the nature of the case requires and 

19 to this Honorable Court may seem tit. 

AMERICAN SECURITY AND TRUST 
COMPANY, 

By CORCORAN THOM, 

V. President , Executor of the 

Will of Emma C. Bliss , Deceased. 

CLARENCE R. WILSON, 

PAUL E. LESH, 

Attys. Plff. Executor. 

R. W. H. 
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District of Columbia, ss: 

Corcoran Thom, being lirst duly sworn, deposes and says 
that lie is the Vice-President of the American Security and 
Trust Company which as executor of the will of Emma C. 
Bliss is the plaintiff in the above entitled bill by him sub¬ 
scribed; that he has read the said bill and knows the con¬ 
tents thereof, that the facts therein stated as of his own 
knowledge are true and those therein stated as upon infor¬ 
mation and belief, he believes to be true 

CORCORAN THOM. 


Subscribed and sworn to before me this 25th dav of-, 

7 


A. I). 1923. 

[seal.] J. ELIOT MORAN, 

Notary Public for the District of Columbia. 

20 Exhibit A. 

Payment of Alimony by Alonzo 0. Bliss After March 10, 

1919. 

1919. 

May 9. $500 

July 10. 500 

July 17. 500 

Aug. 4. 500 

Sept. 3. 500 

Oct. 1. 500 

Nov. 3. 500 


1920. 

Jan. 15. 

Feb. 5. 

Mar. 3. 

Apr. 7. 

May 11. 

June 8. 

J uly 7. 

Aug. 6. 

Aug , 9. 

Oct. 8. 

Nov. 15. 


500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 
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Nov. 15. 500 

Dec. 7. . 500 

1921. 

Jan. 25. 500 

Feb. 7. 500 

Mar. 7. 500 

Apr. 8. 500 

May 10. 500 

June 7. 500 

July 7. 500 

Aug. 12. 500 

Sept. 12. 500 

Oct. 10. 500 

Nov. 4. 500 

Dec. 2. 500 

1922. 

Jan. 13. 500 


Total...$17,500 

21 Exhibit B. 


Interest (to January 25, 1923) Detailed Calculation. 


Interest on Monthly Instalments Due August 1, 1920, to 

January 1, 1922. 


1920. 


Aug., $1,000 for 29 mo. 25 days @ 6%. $149 11 

Sept., 28 ‘ . 144.11 

Oct., 27 . 139.11 

Nov., 26 . 134 11 

Dec., 25 .. 129.11 

1921. 

Jan., 24 . 124 11 

Feb., 23 . 119 11 

Mar., 22 . 114 11 

Apr., 21 . 109.11 

May, 20 . 104 11 
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June, $1000 for 29 mo. 19 days @6%. $99.11 

July, 18 94.11 

Aug., 17 89.11 

Sept., 10 84.11 

Oct., 15 . 79 11 

Nov., 14 . 74 11 

Dec., 13 . 69 11 

1922. 

Jan., 12 64.11 


Total.$1,918.98 

Interest on $7,500 from March 20, 1919, to Jan. 

25, 1923. 1,733 42 


$3,652 40 

Fiat. 

Let this be filed and notice given bv subpoena. 

F. L. SIDDONS, 

Justice. 

22 Motion to Dismiss. 


Filed May 25, 1923. 

******* 

Now comes the defendant, Alonzo O. Bliss, and moves 
the Court to dismiss the Bill of Revivor herein heretofore 
filed, and to discharge the rule heretofore issued because 
on the face of said Bill it is apparent that the plaintiff and 
her representatives are and have been guilty of such laches 
as deprives them of any right to relieve in equity. 

2. Because it is apparent on the face of said Bill that 
the plaintiff and her representatives are guilty of laches. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attys. for Deft . 


3—4485a 
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Order Denying Motion to Dismiss , etc. 

Filed November 23,1923. 

******* 

This cause came on to be heard upon the bill of revivor 
tiled by the American Security and Trust Company, ex¬ 
ecutor of the will of Emma C. Bliss, the rule issued thereon, 
and the motion to dismiss said bill and discharge said rule 
tiled by the defendant, Alonzo 0. Bliss, and was argued by 
counsel, and upon consideration thereof, it is by the Court 
this 23rd day of November, 1923, 

Adjudged, ordered, and decreed that said motion be and 
the same is hereby denied, and further, upon the defendant 
by his counsel applying for leave within a further time to 
tile answer to said bill and return to said rule, the said rule 
is continued and the time is hereby extended to and 
23 including the twelfth day of December, 1923, at ten 
o’clock a. m. 

F. L. SIDDONS, 

Justice. 


To which action of the Court in overruling said Motion 


to dismiss, Alonzo 0. Bliss excepts. 


F. L. SIDDONS, 

Justice. 


Have seen. 
WRIGHT, 
For Deft. 


Answer of Alonzo 0. Bliss. 


Filed December 6, 1923. 

******* 

Now comes A. 0. Bliss the defendant above-named and 
for answer to the Bill of Revivor and the Rule to Show 
Cause herein heretofore issued, says: 

1. He admits the averment of Paragraph 1 of the Bill 
of Revivor. 

3. He admits the averments of Paragraph 3. 

4. He admits the averments of Paragraph 4. 
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5. He admits the averments of Paragraph 5. 

6. He admits the averments of Paragraph 6. 

7. He admits the averments of Paragraph 7. 

8. He denies that Seventeen Thousand Dollars ($17,000) 
or any part thereof are applicable on account of the monthly 
payments referred to. He denies that there is due from 
him to the estate of the said Emma C. Bliss the sum of 
Twenty-Nine Thousand One Hundred and Fifty-two and 

Forty Cents ($29,152.40) or any other sum whatever. 

24 9. He admits that the plaintiff as executor has 
made demand upon him for the payment of the 

amounts specified in paragraph 8. He denies any negotia¬ 
tions which led the plaintiff to believe that he would ex¬ 
ecute an interest-bearing note for the amount of arrears and 
curtail the same monthly; he admits that he has denied and 
refused to execute such a note, and admits that he has set 
up claims of agreement with the said Emma C. Bliss made 
prior to the aforesaid petition filed and order entered in 
March, 1919. He admits that he did not pay the said sum 
or any part thereof. He denies every other averment in 
Paragraph 9 contained. 

10. He has no knowledge of the averments of Paragraph 

10 . 

For further answer, the defendant says that the resi¬ 
duary legatees and devisees named in the said Will of 
Emma C. Bliss are respectively, Mrs. Marcia B. Lay, and 
Mrs. Bertha B. Brown; they are both daughters of this de¬ 
fendant and said Emma C. Bliss; they are both of inde¬ 
pendent personal fortunes and property derived by them 
from this defendant by way of gift from him to them; said 
Emma C. Bliss left assets in the amount of One Hundred 
and Seventy-Six Thousand One Hundred and Ninety-Three 
Dollars and Eight-Six Cents ($176,193.86), all of which was 
derived by her from this defendant; and all as appears from 
the account of the said American Security & Trust Com¬ 
pany filed in the Probate Court division of this court. The 
debts of the said Emma C. Bliss are now all fully paid and 
discharged, all the legacies and bequests made by her Will 
have been paid and satisfied, and in addition thereto, the 
residuary legatees mentioned above, have each re- 

25 ceived as such under the Will of Emma C. Bliss, the 
sum of Sixty-Seven Thousand Dollars ($67,000). 
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12. He further says that during the lifetime of Emma C. 
Bliss and after the order made bv this Court on the 10th 
day of March, 1919 referred to in Paragraph 5 of the Bill 
of Revivor was made, an agreement was entered into be¬ 
tween the defendant and Emma C. Bliss that if he would 
not appeal from said order and if he would pay her Five 
Hundred Dollars ($500) each and every month during her 
life, and if he would agree not to make any application dur¬ 
ing her life to vacate, or set aside, or modify the said order 
of March 10th, 1919, that she would accept the said monthly 
payments of Five Hundred Dollars ($500) per month dur¬ 
ing her life in full satisfaction and discharge of his liability 
under the said order. 

13. The defendant further says that he did agree as afore¬ 
said, that he has never appealed or undertaken to appeal 
from the said order of March 10th, 1919, that he has never 
applied or undertaken to apply to set aside, vacate, modify 
or in any way change the said order of March 10th, 1919, 
that he has faithfully paid the said sum of Five Hundred 
Dollars ($500) to Emma C. Bliss each and every month 
during her lifetime, according to the said agreement, and 
has performed the same in all respects. 

14. The defendant further says that there are no equities 
in the Bill, and none in the case in favor of the complainant. 

15. He further says that the said Emma C. Bliss, and her 
representatives, and her executor, have been guilty of 
laches in failing to sooner bring to the attention of the 

court, and to sooner take action by way of attempt- 
26 ing to enforce compliance with the order of March 
10th, 1919 against the defendant. 

ALONZO O. BLISS. 

DAN’L THEW WRIGHT, 

PHILIP ERSHLER, 

Attys. for Deft . 

State of Florida, 

County of Dade, ss: 

Alonzo O. Bliss, being first duly sworn, says that he is the 
defendant in the above-entitled cause and that the facts set 
forth in the foregoing Answer are true as he verily believes. 

ALONZO 0. BLISS. 
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Sworn to before me and subscribed in my presence this 
27th day of November, A. D., 1923. 

[seal.] E. M. BRISTOW, 

Notary Public, 

State of Florida at Large. 

My Commission expires Apr. 29/27. 

Final Decree. 

Filed February 19, 1926. 

#*«•«** 

This cause came on to be heard upon the bill of revivor 
filed by the American Security and Trust Company, execu¬ 
tor of the will of Emma C. Bliss, the answer of the defend¬ 
ant Alonzo O. Bliss thereto, the deposition filed herein, and 
the testimony adduced by the respective parties in open 
court, and was argued by counsel, and upon consideration 
thereof, it is by the court this 19th day of February, 1926, 
Adjudged, ordered and decreed that this cause be 
27 and the same is hereby revived as to the alimony here¬ 
inbefore decreed to be payable to the deceased plain¬ 
tiff Emma C. Bliss and accruing prior to her death and re¬ 
maining unpaid; that the amount of said alimony so due and 
unpaid is the sum of Twenty-nine thousand one hundred 
fifty-two dollars and forty cents, with interest on Twenty- 
five thousand five hundred dollars from January 25, 1923, 
to date of payment ; that the plaintiff the American Security 
and Trust Company, executor as aforesaid, have against 
the defendant Alonzo 0. Bliss this unconditional decree for 
the payment of the aforesaid sum of money with interest 
as aforesaid, and the defendant Alonzo O. Bliss be and he 
is hereby directed to pay said sum, with interest as afore¬ 
said, to the plaintiff the American Security and Trust Com¬ 
pany, executor as aforesaid, forthwith. 

WILLIAM HITZ, 

Justice. 

The defendant Alonzo 0. Bliss by his attorney in open 
court notes an appeal from the foregoing decree to the Court 
of Appeals of the District of Columbia, and the Court fixes 
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the amount of the bond on appeal, if to operate as a super¬ 
sedeas at 36,000 00/100 dollars, or if for costs only at one 
hundred dollars or a deposit of fifty dollars in lieu thereof. 

W. H., Justice. 


Memoranda. 

March 4,1926.—$50 cash deposited in lieu of appeal bond. 
March 16, 1926.—Statement of Evidence filed and 
28 copy. 

Assignments of Error. 

Filed March 20,1926. 


Now comes the defendant and makes the following 
his Assignments of Error in the above-entitled cause. 

1. The Court erred in overruling his Motion to Dismiss 
the Bill of Revivor. 

2. The Court erred in the admission of evidence by the 
plaintiff at the trial. 

3. The Court erred in the exclusion of evidence offered by 
the defendant at the trial. 

4. The Court erred in decreeing in favor of the plain¬ 
tiff. 

5. The Court erred in not decreeing in favor of the de¬ 
fendant. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Alonzo O. Bliss. 

Designation of Record. 

Filed April 6, 1926. 

******* 

The Clerk will please prepare the transcript for appeal 
in the above-entitled cause and include therein: 

1. Bill of Revivor. 

2. Motion to Dismiss. 

3. Order overruling Motion to Dismiss. 
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4. Answer of A. 0. Bliss. 

29 5. Final Decree. 

6. Mem. affecting deposit perfecting appeal. 

7. Order allowing Statement of Evidence. 

8. This order. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 

Attorneys for A. 0. Bliss. 

Appellee's Designation of Beeord. 

Filed April 12, 1926. 

******* 

In preparing the transcript of record on the appeal in 
the above entitled cause, the Clerk will please include in 
addition to the papers designated by appellant the follow¬ 
ing: 

1. The decree of March 31, 1904. 

2. Petition of Emma C. Bliss and exhibits tiled February 
24, 1919. 

3. Rule to show cause issued February 24, 1919. 

4. Notation of marshal’s return of service of rule. 

5. Order of March 10, 1919. 

6. This designation. 

PAUL E. LESH, 

Attorney for Plaintiff , 

American Security and Trust Company, Executor. 

Memoranda. 

April 15, 1926.—Statement of evidence submitted in 
duplicate by defendant. 

30 June 15, 1926.—Statement of Evidence signed (in 
duplicate). 

31 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 30, both inclusive, to be a true and cor- 
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root transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 24015 in Equity, wherein Emma C. 
Bliss is Complainant and Alonzo O. Bliss et al. are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 


In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of June, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


32 March 16th, 1926. 

Paul E. Lesli, Esq., 

Wilkins Bldg., 

Washington, D. C. 

Dear Sir : 


Please take notice that I will submit the Statement of 
Evidence in Bliss vs. Bliss, Equity No. 24015, to Justice 
Hitz for allowance, on April 15th, 1926, at 10 o’clock A. M. 


Very truly yours, 


W-a. 


DANIEL THEW WRIGHT. 


Service acknowledged with copy of statement, March 16, 
1925. 


PAUL E. LESH, 
Attorney for Plaintiff. 
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Filed Mar. 16, 1926. Frank E. Cunningham, Clerk. 

33 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 24015. 

Emma C. Bliss, Plaintiff, 


vs. 

Alonzo 0. Bliss et al., Defendants. 

Statement of Evidence. 

Be it remembered that this cause came on for hearing in 
Equity before Honorable William Ilitz, one of the Justices 
of said Court, on final hearing Paul Lesli, Esquire, appear¬ 
ing as attorney for the plaintiff, and Daniel Thew Wright, 
Esquire, as attorney for the defendant, and the following 
proceedings were had. 

Mr., Lesli made an opening statement on behalf of the 
plaintiff stating in part as follows: 

“The case has this element of novelty. There is no 
claim on behalf of the plaintiff of poverty, nor necessity; 
there is no claim on the part of the defendants, so far as I 
know, and I think none will be advanced, of inability to pay. 

The original case of Emma C. Bliss against Alonzo Bliss 
was filed in 1903, a suit for divorce. It comes to your 
Honor today in the nature of a bill of reviver, filed by the 
administrator after Mrs. Bliss’s death. The original pro¬ 
ceeding ripened into this decree upon which our present 
claim is based of March 31, 1904, in the first place, grant¬ 
ing a divorce, and then with this recital, which I think is 
somewhat important. ’ ’ 

(Mr. Lesh read from the decree to the effect that it was 
further ordered and decreed by the Court that the defend¬ 
ant shall pay to the plaintiff during her life $1,000 on or be¬ 
fore the first day of each month hereafter, beginning the 
1st day of April, 1904; and that within 30 days from the 
date of this decree there shall be caused to be vested in her 
certain real estate.) 
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Mr. Lesli (continuing): We are not concerned with the 
other provisions of the decree; it is the provision that 
$1,000 a month shall be paid to Mrs. Bliss, monthly, 
34 upon which the present controversy arises, and I 
read it to call vour Honor’s attention to the fact that 
that was not alone in the decree of the Court, but it was the 
decree of the Court arrived at after the concurrence of 
both counsel had been indicated to the Court. It was an 
agreement and a decree on top of it that he should pay her 
$1,000 a month. 

The next step in the proceeding is a petition filed by Mrs. 
Bliss in February or March, 1919, in which she sets forth 
that alimony has not been fully paid her, and in some de¬ 
tail— 

The Court: IIow long after the decree was this? 

Mr. Lesli: This was in 1919, and the decree was in 1904. 
Your Honor’s question reminds me that I should have read 
to your Honor another paragraph of the decree of 1904, 
the fourth paragraph, that this decree shall be without prej¬ 
udice to the right of the plaintiff to apply for an increase in 
the amount of the monthly payments hereinbefore referred 
to, or the right of the defendant to apply for a reduction in 
such payment if there shall be a substantial change in the 
financial position of the said Alonzo Bliss. 

There has been no such application, and in 1919, Mrs. 
Bliss came into court setting forth the facts of the original 
decree giving her a thousand dollars a month and the fact 
that no change had been applied for, that he had paid her un¬ 
til December, 1917, $1,000 a month; that in December, 1917, 
their son Arthur Bliss, had come to her and had stated to 
her that the business of the Alonzo O. Bliss Medical Com¬ 
pany, nearly all of the one million dollars of stock of which 
was and is held by said Alonzo Bliss, was not so profitable 
or doing so well as it had been, and asked her if she would 
not be willing for this reason to accept less than the sum of 
$1,000 a month from his father; that she told Arthur, so she 
informed the court in 1919, that if the father was financially 
unable to make the payments of $1,000 a month that she 
would accept less, to wit, $500 a month; that in February 
or March, 1918, that is the following year, she learned that 
the information given her as to the financial ability of 
Alonzo Bliss, to the effect that the company was not doing 
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so well, was untrue and misleading, and that the financial 
returns had been increasing rather than decreasing, and 
thereupon she informed Mr. Bliss that she insisted upon 
payment being made to her in full of the $1,000 a 
35 month, and that her statement to the contrary had 
been made under a misapprehension of fact. 

Thereafter, she, through her agent, made repeated de¬ 
mands, but he continued to pay her, nevertheless, only $500 
a month. Therefore, she filed this petition in February or 
March, 1919. It was executed the 24th of February, 1919. 
This petition laid the facts before the court and prayed 
for a rule to be laid on the defendant, Alonzo Bliss, to show 
cause why the prayers of the plaintiff should not be granted 
and why he should not be directed to comply with the 
former order of the court and pay her $1,000 a month, and, 
I think, pay the arrears, they having been accumulating at 
the rate of $500 per month. 

Upon that petition a rule was issued and the rule was 
served upon Mr. Bliss. The return day arrived. Mr. Bliss 
made no answer to the rule. 

Your Honor then entered this decree on the 10th day of 
March, 1919. 

(Mr. Lesli read the decree referred to ordering the de¬ 
fendant to make payment of the money due and that the 
said Alonzo Bliss hereafter should make monthly payments 
beginning with the month of March, 1919, in accordance 
with the terms of the decree of March 31, 1904.) 

Mr. Lesh (continuing): That was the decree of March, 
1919. Having gotten that decree, which brought her up 
to date and reestablished her right to $1,000 a month, Mrs. 
Bliss took no further steps to enforce it against Mr. Bliss 
by collection during her life time. That was in March, 1919, 
and she died on the 25th of January, 1922. 

Mr. Bliss continued to pay $500 a month and that pay¬ 
ment was merely credited on the old account, the $7,500 
arrears remaining unpaid except in so far as these $500 a 
month payments were credits against it, and of course the 
thousand dollars a month decree rolled up $500 additional 
each month. The result was that at the time of her death 
there was some $25,500, arrears, which with interest, 
amounts to $29,152.40. It was to recover that that this bill 
of reviver was filed. 
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The Court: Why did the lady, having obtained this order 
in 1919, do nothing thereafter? 

Mr. Lesh: We do not know, the lady is dead; but my un¬ 
derstanding of the situation, as I give it to your Honor, is 
that she was not in pressing need of money but she was in¬ 
terested in having her rights adjudicated. Having her 
rights adjudicated she knew that eventually she would get 
her money, and having gotten her decree, what intervened— 
whether anything else intervened or not—I am prepared to 
bring forward to your Honor no evidence upon the sub¬ 
ject. 

36 The Court: Then apparently she waited a very 
considerable time before bringing the petition which 
resulted in the order of 1919. 

Mr. Lesh: She had waited apparently close to a year be¬ 
fore actually bringing the petition into court and getting 
that decree. But that was had upon personal service. 
Judge Wright’s motion to dismiss the bill assigned, as rea¬ 
sons for dismissing the bill, laches on the part of Emma C. 
Bliss, the deceased, and on the part of the executor, the ex¬ 
ecutor not having filed his bill of reviver until a period of 
about a vear after the death. 

Whatever laches there are, are of course, apparent on 
the face of the bill, because so far as she is concerned, they 
are not excused on the face of the bill. 

As I contended, a decree for alimony was a decree certain 
for the payment of money in so far as past due install¬ 
ments were concerned, and here we are solely concerned 
wtih past due installments. There is no attempt to correct 
the rate of payment by an application to the Court. 

Now, since the demurrer, or the motion in the nature of 
demurrer, was overruled, the defendant has interposed an 
answer. 

I omit the formal parts of it. 

The filing of the suit and the passage of the final decree, 
and the fact that neither party had attempted to change the 
final decree—admitted. 

The proceeding of 1919, which had its genesis in 1917— 
admitted in the answer. 

The fact that since the decree of March 10, 1919, he has 
continued to pay only $500 a month, admitted in the answer, 
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thus eliminating, I think, any question of calculations from 
our case. 

Her death, the administration of her estate given to us— 
admitted. 

Now, paragraph nine is the only paragraph that it occurs 
to me at any time I might want to produce any evidence 
about. I don’t believe your Honor will consider it ma¬ 
terial. 

Mr. Lesh then read paragraph 9 of the Bill and para¬ 
graph 9 of the Answer. 

37 Perhaps it is unnecessary for me to do so, but at 
times I have been a little confused about the matter 
and I want to prevent the possibility of your Honor being 
confused. What we are dealing with there is a claim of 
an agreement on the part of Mr. Bliss and Mrs. Bliss made 
prior to the order of 1919, which, as I see it, is all con¬ 
cluded by the order of 1919, which is an adjudication in her 
favor upon the issue as it then existed. 

Paragraph Ten. He has no knowledge of it. 

That is a matter of law, that we will not worry about. 

I suppose I should let Judge Wright read his own answer, 
but I wanted to say to your Honor that he sets up in this 
answer that after the decree of March, 1919, the default 
decree against Bliss, that there was a new agreement made 
between his client, Mr. Bliss and Mrs. Bliss, that he would 
not appeal from the decree of March, 1919, provided she 
would accept $500 a month thereafter.” 

Of course if any attempt were made to prove that by 
any evidence, likely inadmissible, we would object to it; 
but upon the face of it, it would seem that the allegation 
is rather incredible. But I am anxious, even in this short 
opening statement, for your Honor to distinguish between 
the claim of an agreement back in 1917 with Mrs. Bliss to 
reduce the alimony to $500 a month, which was taken up 
and disposed of by the decree of March, 1919, and the, on 
the other hand, supposed agreement made after March, 
1919, that the effect of it should be wiped out on her part 
provided he did not appeal from it. 

As I read the petition and the answer, the material al¬ 
legations, all of them, upon which 1 rely are admitted with 
the single possible exception that I undertook to excuse the 
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delay, which was not serious at all, nor unusual, the delay 
in the time that the American Security & Trust Company 
took to get under way and bring this bill of reviver, by 
saying what went on in the meantime, and if your Honor 
should think that that slight delay might result in an im¬ 
putation of laches to us, 1 would want to offer some evi¬ 
dence about it; but as I conceive my case, it does not. 

38 Whereupon Hr. Wright made an opening state¬ 

ment on behalf of the defendant, stating in part as 
follows: 

“May it please your Honor, my learned adversary's open¬ 
ing statement has broadened into the dignity of an argu¬ 
ment, and I do not criticize him for that, because 1 realize 
as well as he does that nobody in opening for the plaintiff 
and stating the facts as he stated them, to make out a case, 
could do so without the necessity of an apology for taking 
the time of the Court with such a case. 

The personnel of the litigation is, thus: The American 
Security & Trust Company as executor of the estate of 
Mrs. Bliss, against Dr. Bliss, the original defendant in the 
old divorce suit, which was brought 2*2 years ago, in 1903. 
Dr. Bliss is a gentleman of very mature age, and, you will 
find, of courteous and polished habits and demeanor. His 
physique is not rugged, he is an old man 78 years old, per¬ 
haps 79. He lives, and has for many years, in Florida, at 
least during all the inclement seasons, and is there now. 

Realizing the impotence of any effort which he personally 
might make by way of undertaking to give evidence here, 
because the statute closes his mouth against this executor 
with respect to any transaction that may have occurred be¬ 
tween him and the decedent, Mrs. Bliss, I have not brought 
him from Florida. I did not see the necessity for it. He 
has given a word by deposition which will be read to your 
Honor. 

As my learned adversary has said, in 1904, a divorce 
having been granted to Mrs. Bliss on her application, the 
final decree contained a provision for alimony which Mr. 
Lesh has read, providing that the Doctor should pay to 
Mrs. Bliss $1,000 a month, reserving the right to either 
party to make future application to the Court for an amen- 
dation of the decree. 
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For thirteen years Dr. Bliss paid a thousand dollars a 
month—$156,000, to and including December, 1917. At that 
time, whether accurately or not. Dr. Bliss felt that his 
finances were cramped because there had been a change in 
his income, which I will acquaint your Honor with before I 
am ended, and he discontinued the payments of 
39 $1,000 a month, but paid Mrs. Bliss $500 a month from 

December, 1917, until 1919, about March. The ap¬ 
plication was then made by her to which my learned ad¬ 
versary has referred. In other words, there has never been 
a month since 1901 for which Dr. Bliss has not paid at 
least $500 to Mrs. Bliss. 

He continued the $500 payments until the application was 
made in March, 1919, which resulted, as my learned ad¬ 
versary has indicated, in an order of the Court requiring 
him to pay $7,500 back arrearages, that is, he owed $500 
per month from December, 1917, and which required him 
to pay in the future the original amount allowed by the 
original order of 1901, that is to say, $1,000 a month. 

Singularly enough, may it please your Honor—and that, 
with the light that other circumstances will give is most 
convincing—ever since that day, regularly, according to the 
account which is attached as an exhibit to the plaintiff’s 
bill, Dr. Bliss has, without fail, in every month sent to Mrs. 
Bliss a check for $500, up to and including the day of her 
death, and during that period, she dying in 1922, she ac¬ 
quiesced in it, she took no action whatever against it, and 
was satisfied with it. In the $500 payments she was paid 
about $30,000 in addition to the $156,000 that he paid other¬ 
wise, making a total of about $186,000 in cash that he paid 
his wife during this interval. 

They had, as I recall, four children of their first mar¬ 
riage, two daughters and two sons. They are now people 
for the most part, of middle age; the youngest, some years 
younger than any of the others is sitting here in the Court 
room with his counsel, Mr. Sullivan. Dr. Bliss married a 
second time. By that marriage he had one son, now about 
21. Dr. Bliss has been a man of great activity, incentive, 
originality, both in his profession and in the financial world. 
He had accumulated a vast estate, mostly in real estate in 
Washington. I think about 1912—I am not sure of the date 
—lie having five children, conceived the idea, he then realiz- 
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ing that the days of his activity were pretty well spent, and 
wanting to provide for his children, and wanting them to en¬ 
joy as long as they could the result of his labor, con- 

40 ceived and executed the following plan. He was the 
owner and operated a business of manufacturing 

certain medicines. That was incorporated. Two classes of 
stock were issued, preferred stock and common stock. He 
created a trust for all of his real estate, naming certain 
trustees, conveying all his real estate to those trustees un¬ 
der a trust agreement, which provided that the trustees 
should issue bonds for the fair value of the real estate, and 
when that corporate stock was issued and when those bonds 
were issued he distributed the whole thing among his five 
children. He gave them the bonds, practically all of them, 
he gave them the larger portion of the preferred and com¬ 
mon stock of the corporation, reserving to himself only the 
dividends on the preferred stock of the Bliss Medical Com¬ 
pany during his life, and since then that has been his only 
income. 

His wife, Mrs. Bliss, the original Mrs. Bliss, the first one, 
died, leaving a will, in which she made a legacy to each of 
her two sons, and devised all of the residue of her estate to 
her two daughters Mrs. Lay and Mrs. Brown. 

Mr. Lesh: May I ask a question to get my chronology 
straight? Is this distribution reserving the dividends on 
the preferred stock to himself of date, 1912? 

Mr. Wright: I am not sure of the date, but at the time of 
what they call “the family settlement” they had that un¬ 
derstanding. This will was duly administered to probate 
shortly after the death of Emma C. Bliss. The executor 
therein named, The American Security & Trust Company, 
was appointed, and within a year and a month after her 
death, 1923, the executor filed his first and final account of 
her estate. She died in January, 1922. Dr. Bliss, as I have 
stated to your Honor, paid her almost $200,000 by way of 
alimony, and the only source of Mrs. Bliss’s estate was from 
what she had received from Dr. Bliss. The account of the 
executor shows that it had received, excluding this claim 
against Dr. Bliss, it had received in cash and securities, 
as assets of her estate, $176,193.84, all of which came 

41 from Dr. Bliss. The total assets listed in that final 
account, including this claim against Dr. Bliss, which 
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was inserted at the figure of twenty-seven odd thousand 
dollars, the total assets of the estate were $203,298.04. All 
bills and claims against the estate were promptly paid. 
The legacies to the two sons were promptly paid and the 
residuum, all excepting this claim against Dr. Bliss and 
four or five or six thousand dollars, maybe not quite as 
much as that, but enough to cover the fees of the execu¬ 
tor, was retained, and all the rest has been distributed, and 
these two ladies have received each $67,000 in cash and 
good securities, out of their mother’s estate, money which 
came from Dr. Bliss. At the time of his distribution which 
has been heretofore referred to and which is called the 
“family settlement” amongst them all, these two ladies 
each received from him over half a million dollars in 
stocks and bonds of the Bliss properties and of the Bliss 
Medical Company, and they own them still. The concerns 
are both active. And here is the old man, with nothing 
left to him but the dividends on this preferred stock. 

Now, may it please your Honor, you come to the point 
that we make, a two-fold point. In the first place, as I 
have indicated, the evidence will convince your Honor that 
Dr. Bliss and Mrs. Bliss agreed that if he would continue 
to pay her regularly $500 a month, make no application 
for a reduction at any time, that she would release him 
from the balance of the $1,000 that the order of March, 
1919, provided for. But, however, that is not the interest¬ 
ing feature of the case to a judge or to a lawyer. The 
interesting feature of the case is this. How can somebody 
who comes along, without any equities, making a mere 
claim for money and nothing else, without equities, make 
any headway in a court of equity? How can somebody 
come in here and say I am the representative of an estate 
and this estate has a creditor that owes it $27,000? We 
don’t want a jury trial, we think we will try a court of 
equity and see if we can get it! What kind of headway 
can they make in a court of equity? In other words, at the 
time that the extraordinary powers of an equity 
42 court are called into activity, is it not perhaps even 
a jurisdictional question, that at that time there 
must exist some equities, that at that time the situation 
must be such as that the plaintiff must say and be able to 
prove that he has no adequate remedies at law? 
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Now, I do not say, and I do not claim, and would not, 
that there can be no case ot* this kind, that is to say I do 
not claim that there cannot he a case in which a woman if 
she be entitled to alimonv as she claimed she was when she 
died, through her representatives may not have the aid of 
a court of equity to enforce the original decree; I can con¬ 
ceive that such a thing would exist. I can conceive of a 
case where a woman would die and leave little children 
penniless, and they would have equities. I can conceive of 
a case where a woman might die and leave creditors and 
no other asset except the alimony she expected to get. 
There might be exceptions in such cases. Hut what 1 do 
claim is that the lirst tiling that a court of equity will look 
at before it will move is, “Where are your equities! If 
you- are claiming nothing but money and can show no 
equities, the law of the land does not contemplate that the 
other party shall be denied the opportunity of a trial be¬ 
fore a jury or a trial at law.” And that is why I say, 
may it please your Honor, that I thought an opening state¬ 
ment of the defense would dispose of the case, because the 
absence of equities and the identity of the person in whom 
the equities must be based are made manifest by the rec¬ 
ords, first, by the distribution as shown by the Bliss Med¬ 
ical Company books, and the books of the Bliss Properties, 
of the over one half a million dollars’ worth of both stocks 
and bonds that these ladies received from their father. 
Secondly, the final account of this executor, which shows 
that they both got $67,000 in addition out of their mother’s 
estate. And, thirdly, that it is one of them, one of these 
ladies, who is now insisting that the American Security & 
Trust Company proceed to collect this claim against her 
father. 

The Court: What effect, if any, do you consider that this 
decree of 1919 has on this proposition? 

43 Mr. Wright: It has not any except to determine 
the existence of laches, and, as I was about to say, 
when we have this decree of 1919, with no effort made to 
enforce it, and a steady payment of $500 a month every 
month since then, that on the face of it, it alone establishes 
such laches as would deprive the plaintiff of standing in 
a court of equity, for this reason: If this lady had made 
a claim during her life, Dr. Bliss could have come in per- 



A. O. BLISS VS. AM. SEC. & TRUST CO., EX. 35 

son and could have testified, if he had made an agreement 
with her. But she did not. She waited and let years go 
by until she died. So that Dr. Bliss’s mouth is closed con¬ 
cerning any communication he may have directly had with 
her upon this subject. 

Now, having thus stated the case to your Honor, unless 
my learned adversary has some evidence to offer, I sup¬ 
pose he wants to formally offer his decree, I am willing to 
offer mine. 

Mr. Lesli: Relying on the record in the case, I think I 
need not make an offer of the decrees in testimonv. 

w 

Mr. Wright: I think the pleadings sufficiently get the 
decrees in; we can consider them in. 

The Court: Is there anything else in the record that 
ought to be considered in evidence outside of the decree? I 
understand the present offer only reaches the decrees. 

Mr. Lesli: The petition and the service of rule upon 
which the decree of 1919 was founded, to show what the 
record was upon which that decree was entered. 

The Court: All right. 

Mr. Lesli: That is all, sir. 

And thereupon the plaintiff rested. 

Thereupon the defendant, in order to maintain the issues 
on his behalf to be maintained, offered in evidence the 
original will of Emma C. Bliss, the same having been pro¬ 
duced from the office of the Registrar of Wills, (for the pur¬ 
pose as stated by defendant’s counsel) to overcome any 
claim that you may have for equities, and to show that the 
beneficiaries, the persons for whom you are acting, 
44 have no equities in the case, by showing what they 
have already gotten out of it. 

Thereupon objection was made upon the ground that 

“The will would not show that. 1 will concede that the 
will makes the two ladies named the residuary beneficiaries, 
if the fact be material. I protest, however, and object to 
the reception of the will in evidence, and if that is the sole 
reason for offering it, that that is immaterial. I do not be¬ 
lieve your Honor is going to try out the matter of distribu¬ 
tion among the Bliss family and decide whether one or the 
other ought to get some more money, just substituting your 
judgment of what would have been a nice family distribu¬ 
tion for the situation in which your Honor finds the family. 
For that reason I think the will is inadmissible.” 


36 


A. O. BLISS VS. AM. SEC. & TRUST CO., EX. 


And thereupon said objection was overruled, the said will 
admitted in evidence, and exception noted on behalf of the 
plaintiff (Transcript pp. 17-18), which will was received in 
evidence and is as follows: 

4 ‘I, Emma C. Bliss, of the City of Washington, District 
of Columbia, do make, publish and declare, the following 
to be my last will and testament, hereby revoking any and 
all wills and codicils at any time heretofore made by me: 

Item I: I direct my executor, hereinafter named, to pay 
all of my just debts and the expenses of my last illness and 
funeral, as soon after my death as may be practicable. 

Item II: I give and bequeath the sum of Ten Thousand 
Dollars, ($10,000), unto my son, Harry K. Bliss. 

Item III: I give and bequeath the sum of Ten Thousand 
Dollars, ($10,000), unto my son, Arthur L. Bliss. 

Item IV: All of the rest, residue and remainder of my 
property and estate, both real and personal, of whatever 
kind and wheresoever situate, of which I may die seized or 
possessed, or to which I may be entitled at the time of my 
death, I give, devise, and bequeath, absolutely and in fee 
simple, share and share alike, unto my daughters, Marcia 
B. Wilson and Bertha B. Brown. 

Item V: I hereby name, constitute and appoint the Ameri¬ 
can Security and Trust Company, a corporation organized 
under the laws in force in the District of Columbia and hav¬ 
ing its principal office and place of business at the City of 
Washington, in said District, to be the executor of this my 
last will and testament: I hereby give to my said executor 
full power and discretion in the management and control 
of my estate, with the right and power to sell all, or any 
portion thereof, which it may deem necessary or advisable 
for the payment of my just debts or the advantageous settle¬ 
ment of my estate; and no purchaser from my said executor 
shall be under any obligation to see to the application of 
the purchase money. 

In witness whereof, I have hereunto set my hand and 
affixed my seal, this 12 day of December, 1919. 


EMMA C. BLISS. [seal.]” 
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Whereupon, Arthur L. Bliss, being first duly sworn, 
testified in direct examination in substance as follows: 

“My residence is in Washington, D. C., I am the youngest 
son of Mrs. Emma C. Bliss, my father is Dr. Alonzo Bliss, 
the defendant. I was born in 1889, was 29 years old in 
1919. After the divorce my mother lived in New York for 
a while and then in Washington; after coming from New 
York to live in Washington she continued to live here per¬ 
manently then at the Cairo on Q Street; my older sister, 
Mrs. Lay, spent quite a little time there living with her; she 
is Mrs. Marcia E. Lay. The oldest of my mother’s children 
is Harry, she is the next oldest; my other sister’s name is 
Mrs. Bertha Brown, she is married, lives in the winter time 
in Florida and the balance of the time at Spring Lake, New 
Jersey. Mrs. Lay had been married more than once, the 
name of her prior husband having been Harry Cornell 
Wilson; she is the Marcia B. Wilson spoken of in my 
mother’s will, and Bertha B. Brown is my other sister. 

My father is president of the Bliss Medical Com- 
45 pany, I am First Vice President ; there is both pre¬ 
ferred stock and common stock of that corporation, 
the amount of the preferred stock is One Million Dollars, 
the amount of common stock is One Million Dollars. The 
rate of dividend provided by the preferred stock is six per 
cent. I have personal knowledge of a distribution my 
father made among his children some years ago of stocks 
and bonds.” 

And thereupon the witness was asked to “tell us about 
it in a general way.” 

An objection was interposed by plaintiff’s counsel upon 
the ground that if the transaction inquired about was evi¬ 
denced by a writing, the writing should be produced for the 
reason that plaintiff understood that what was referred to 
as a gift was not an outright gift, and if the matter was 
important at all, it was .important to determine what in¬ 
come passed by the gift, and said objection was by the 
Court overruled, the plaintiff was allowed an exception, and 
the witness answered and continued his testimony as fol¬ 
lows : 

44 My father gave to all or each of us children at different 
times different amounts of stock of the Medical Company, 
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including gifts to the son by his second marriage; he gave 
each of us a small portion of the preferred stock, and prac¬ 
tically all of the common stock. The ‘Bliss Properties’ is 
a trust, bonds were issued by the Trustees of that trust rep¬ 
resenting the properties that were turned over to it; 

Q. W/*ere those bonds included in the distribution your 
father made to his children? A. Whether they were made 
at the same time I don't know; but he has distributed bonds 
as well as stock, yes. 

Q. Did you ever have any talk with your mother upon 
the subject of the alimony payments which the court had 
ordered your father to make? A. Yes, sir. 

Q. Tell us what it was! 

Mr. Lesli: Are you going to fix the dates? 

Mr. Wright: Not now. 

Mr. Lesli: Then I object, on the ground that he cannot go 
back of 1919. We cannot retry the issue that Mr. 
4G Bliss had an opportunity to try out in 1919, and as I 

understand this witness, the conversation was at a 
prior time. Since you have not brought out the date, I 
must state that. 

The Court: I think we ought to fix the time if we can. 

By Mr. Wright: 

Q. Can you tell accurately when the time was? A. That 
we had these conversations? 

Q. Yes. A. Pretty close. 

Q. When? A. In the fall of 1917. 

I can recall it as of that time because I was over-seas in 
1916 until June, 1917. Then I went to Florida, in the sum¬ 
mer of 1917, and enlisted in the army in November, 1917, 
and I was here until the latter part of November. Then I 
came through here for the Christmas holidays, 1917, back 
about New Year’s time. Then I was back here again at our 
annual meetings the latter part of January. From that 
time on I was in the army, until June, 1919, I mean away 
from the United States, away from Washington. My 
mother was in Washington when I talked with her, my 
father must have been here at some time. I told him of the 
talk which I had had with my mother but don’t remember 
whether he was in Washington or in Florida when I told 
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him. He owned his house in Florida then in 1917. I do not 
recall having a talk with him on the porch of his home in 
Florida about this matter. 

By Mr. Wright: Well, did you at some time report to 

him what vour mother had said to von in your conversation 
• * * 

with her? 

A. Oh, yes. You mean the final agreement, which she 
would accept- 

Mr. Lesli (interrupting): I object, etc. 

The Court: I will let it stand for the present. I under¬ 
stand from what he says that this conversation with the 
mother must have occurred about Christmas, 1917, or the 
January following. 

By Mr. Wright : 

47 Q. Is that your best recollection? A. Yes, sir. 

When I went away from here I went over-seas in my army 
duties and was over-seas until May or June, 1919. When 
I left here I went first to Princeton, was there two or three 
months, thence to Texas, there perhaps two or three months, 
thence to Camp Devons near Boston, there two months, then 
to Gettysburg, thence to Topahanna, Pennsylvania, and 
from there over-seas; I sailed from New York. I do not 
recall when I first saw my father after I left Washington 
and went to Princeton. I believe I saw him again before I 
got back from over-seas; but I am not sure of it; I think I 
saw him in Miami, Florida. I went to Princeton in the Fall, 
then came this Christmas recess, 1917, I went to Florida 
during the recess and then hack to Princeton; I did not go 
directly to Princeton from Florida; I stopped here; Wash¬ 
ington; when I went down to Florida on that occasion I 
went down from Washington but could not say how long I 
had been in town at that time, and do not remember how 
long it had been since I had seen my father. I first talked 
with my father upon the subject of the alimony. 

By Mr. Wright: 

Q. Did he ask you to talk to your mother or did you 
suggest that it might be a good thing? A. I don’t remem¬ 
ber whether he asked me directly or not. 
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And I don’t remember whether it was in Florida or 
Washington that he asked me; I talked to her here in Wash¬ 
ington at the Cairo, I don’t believe anyone else was present 

but 1 cannot recall distinctlv whether there was or not. I 

•> 

went back to Florida after I came from abroad in 1919, and 
saw my father there; it is my belief I went there for that 
purpose; I went to see him there. 

Q. Did you not talk to him about the subject of the ali- 
monv when vou got there? A. I don’t remember. 

Q. Try to recall. A. I have talked to my father since I 
came out of the army about that alimony, but whether it 
was just at that particular time or not I could not 

48 saw 

Q. Well, when you did talk to him, after coming 
out of the armv, did vou tell him what vour mother had told 
you? A. Yes. 

Q. Tell us the conversation between yourself and your 
mother. 

Mr. Lesli: If the court please, the conversation, the date 
of which has been fixed in 1917, or perhaps January, 1918, 
I renew my objection to. 

After discussion the Court overruled the objection for 
the present stating that perhaps the evidence would have 
to be disregarded but that the court would so rule and grant 
the plaintiff an exception. 

By Mr. Wright: 

Q. The last question on yesterday was asking you to tell 
us the conversation between yourself and your mother. 
That was the first conversation with your mother? A. I 
don’t remember the subject of the conversations that I had 
with my mother exactly, except that last one. 

Q. On the subject of the alimony pavments? A. 
Yes. 

49 Q. Was it or not a discussion about a reduction in 
those payments? A. It was more of a discussion as 

to whether Dad would take the matter into court or not. 

Mr. Lesh: It is understood that my yesterday’s objec¬ 
tion and the exception runs to all of this? 

The Court: Yes, sir. 
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By Mr. Wright: 

Q. In what way was that discussed between you and your 
mother, in other words, what message did you take to her, 
if any? A. Well, it ran along for several months, and I 
saw her several times at different times. Dad had told me 
he thought he was paying too much alimony and he would 
go into court to have it reduced. I discussed it casually 
several times with my mother. 

Q. In your conversation with your mother did you com¬ 
municate to your mother what your father had said to you? 
A. I imagine I must have; I don’t remember definitely. 

Q. What was the last conversation you had with her? A. 
Just previous to the last conversation I had with my mother 
I remember seeing my Dad and he seemed to be very much 
upset, at least he convinced me that he was going to take 
this matter into court for the reduction of the alimony, and 
take it in immediately, and I told my mother I really be¬ 
lieved he would take it into court. 

Mr. W. C. Sullivan: This was the conversation in 1917? 

The Witness: I believe so. 

By Mr. Wright: 

Q. And what did she say? A. As I remember, my mother 
did not say much of anything at any time, and whether she 
called me on the phone or told me to come to see her a day 
or two afterwards, after that announcement I gave her, 
that I was fairly convinced that Dad would carry this into 
court, then she told me that she would agree to the reduc¬ 
tion. 

50 Q. To what amount ? A. To $500. 

Q. Did you communicate that to your father? 

The Court: I am afraid I do not understand that. 

Mr. Wright: He said she told him she would agree to the 
reduction to $500. 

The Court: All right. 

By Mr. Wright: 

Q. Did you communicate that to your father? A. I don’t 
remember definitely; I imagine so, of course. 
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Q. Can you not be more definite about whether you com¬ 
municated that to him? A. I cannot, because, as you asked 
me yesterday, I don’t remember where lie was and I don’t 
remember writing him or sending him telegrams, or seeing 
him personally. 

Q. Do you remember anything about a telegram from 
him on that subject, either to you or to your mother ! A. I 
have a vague idea of some telegram or message received 
from my Dad, but I cannot say whether that idea has been 
instilled in my mind recently or has been in my mind for 
several vears. 

Q. Well, what is the substance of it, what is your idea of 
the contents of that telegram! A. That he asked me to 
thank my mother for her generosity in reducing the ali¬ 
mony. 

Q. Did you do that, do you recall! A. I don’t remember 
definitely. 

Q. I have no doubt you are familiar with your father’s 
handwriting! Q. Yes. 

Q. Is that paper, marked Defendant’s Exhibit No. 1, in 
the handwriting of your father! 

(The paper was handed witness, marked by the reporter 
Bliss No. 1.) 

51 A. It is. 

Q. Now, tell us where this paper came from! A. 
It came out of the files in the office. 

Q. When! A. Yesterday afternoon, after leaving court. 

Q. How came you to be looking in the files! A. After 
leaving here and walking to the office there Hashed through 
my mind some idea of this communication from my father 
to me concerning a settlement. 

Q. Did you mean a telegram! A. Yes, or a message of 
some kind. 

Q. And who aided you in the search! A. Mr. Shea. 

Q. Were you there when this letter was discovered in the 
files! A. Yes. 

Q. Had you forgotten it until you accidentally came 
across it! A. I had no remembrance of that letter at all. 

Q. Who was Barrett! This letter is addressed “My dear 
Barrett.” A. He was a manager of the properties, and 
Medical company at the time that letter was written. 
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Q. Do you know where lie is now? A. Yes; he is in 
Hyattsville, I believe. 

Q. No longer connected with the company? 

Mr. W. C. Sullivan: He can be reached on the telephone 
at Hyattsville. 

Mr. Wright: We offer it in evidence. 

Mr. Lesli: To this letter, coming out as it does, I have no 
detailed objection other than my general objection to the 
line of testimony, which I have already stated. 

Mr. Wright : This is dated March 13, 1919. 

“My Dear Barrett: 

“Yours containing notice of suit of E. C. Bliss duly re¬ 
ceived. I shall make no defense. Arthur attended to the 
matter before. Perhaps he can settle it when he 
52 comes home. I guess Harry saw that I got service 
the day I left. You will not pay out any of my 
money if you can avoid it. Continue to pay her $500 a 
month, and curtail her notes whenever I can spare the 
money.” 

Then there is a reference to another matter, which I need 
not read. This is signed “A. 0. Bliss.” 

Mr. Lesli: This is headed Miami, Florida. Is that your 
father’s address? 

(The Witness:) It was then, yes, sir. 

The Court: That refers to a suit in which the writer pro¬ 
posed to make no defense. Does that refer to the proceed¬ 
ing which brought the decree of 1919? 

Mr. Wright: Yes, your Honor. 

Mr. Lesli: Yes, we agree on that. 

Before and since the date of that letter it was the cus¬ 
tom for my father to receive the income on his preferred 
stock of the Medical Company. After I came back from 
the war in 1919, as I remember I went to Florida within 
two or three months, sometime during that summer to see 
my father. 

Q. Did you discuss the question of alimony with him 
then any further than you told us yesterday? A. I don’t 
know just when but I know the question was discussed sev¬ 
eral times, after I came back from the war at different 
times. 
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On cross examination the witness testified in substance 
as follows: 

I got back from the war about the first of June, 1919, I 
recall going to the American Security & Trust Company to 
see Mr. Houston who was the Trust Officer who had been 
carrying on my mother’s affairs. The occasion of my see¬ 
ing him was my father requested me to say—I might tell 
the American Security and Trust Co. of the arrangement 
that had been made between my father and my mother, 
because the American Security Company was requesting 
from him payments on the thousand dollars a month basis, 
when the arrangement had been made for $500 a month 
basis. I am referring now to the arrangement of 1917, 
when I went there I had no knowledge of this decree of 
1919, after I finished making my statement to Mr. Houston 
concerning this arrangement or agreement, Mr. Houston 
merely turned over this piece of paper which was 
53 the judgment I believe handed down in March, 1919, 
from the court. By turning it over I mean handed 
it to me to read. That was my first knowledge of any 
such proceeding. 1 cannot remember when that conversa¬ 
tion was. I cannot fix it, I have tried to. After the divorce 
my father married Eva Jackson, the same one named in 
this proceeding, and the youngest son to whom I referred 
yesterday was born of that marriage and is Alonzo Bliss, 
Jr.; he is living with my father in Florida, and the rela¬ 
tions between my father and that son are very close. 

(A letter handed witness) That is my father’s signature 
as far as I can tell. 

Whereupon the letter was offered and received in evi¬ 
dence and is as follows: 

Mr. Lesh: The letter I offer in evidence is a letter dated 
“Wardman Park Hotel, May 19-1922.” This is to the 
American Security & Trust Company and signed by Alonzo 
Bliss. 

“Answering your letter and statement in regard to ali¬ 
mony supposed to be due Emma C. Bliss from November 
14, 1917, beg to say that Mrs. Bliss signed the agreement 
in 1917, stating that if I would pay up balance of alimony 
due, of about $8,000, she would accept $500 per month as 
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alimony for the balance of the term of payment. There is 
some $2,000 still due, I understand, as shown by the note in 
your hand, which I am paying quarterly to the amount 
of $500 with interest. 

“Hoping this explanation will be satisfactory, I am, 
“Very truly yours, 

“ALONZO BLISS.” 

The date of the letter is May 19th, 1922, Mrs. Bliss died 
in January, 1922. 

The Court: To whom is it addressed? 

Mr. Lesli: The American Security & Trust Company, by 
Mr. Bliss. The only purpose is to show that after the death 
the agreement that he was relying on was the agreement of 
1917, which, as I see it, had been obliterated. 

Mr. Wright: Tie kept it and you acquiesced in it by re¬ 
ceiving money under this very agreement, in the payment 
of those notes. 

The Court: Then, does it mean, according to the under¬ 
standing of the writer, there had been an agreement 
reached between Mr. and Mrs. Bliss upon the basis of a 
payment of alimony then in arrears to the amount 
54 of $8,000, and a reduction of the alimony after that 
time, and for the $8,000 he gave his notes and they 
were paid to and accepted by the Trust Company for the 
account of Mrs. Bliss from time to time thereafter? 

Mr. Wright: At the time this letter was written these ali¬ 
mony notes were all paid except a balance of $2,000, to 
which the letter refers, and that balance has been paid and 
accepted by this plaintiff since this letter was written. 

The Court: Are those the notes referred to in the previ¬ 
ous letter? 

Mr. Wright: Yes, sir, and the notes referred to in this 
order of March, 1919. 

The Court: And in the letter from Mr. Bliss to his agent 
he spoke of certain notes that would be curtailed as they 
came due. 

Mr. Wright: Yes, those are the same notes. 

Mr. Lesh: The same notes or the same series? 

The Court: They all relate to that same $8,000? 

Mr. Lesh: I am not sure of that, because my understand¬ 
ing is that from time to time this alimony was not paid on 
time, and notes were given upon which curtails were made. 
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Now, whether the same $8,000 that appears in one letter is 
the same notes that appear in another letter I am not cer¬ 
tain; but they are notes relating to the same subject matter. 

Mr. Wright: Here is what that letter says, your Honor: 
‘‘Continue to pay her $500 a month and curtail her notes 
whenever 1 can spare the money.” 

The Court: What is the date of that’ 

Mr. Wright: This is 1919—March 13th. 

The Court: Well, that is after service of that petition, 
but before the decree. 

Mr. Lesli: After the decree. 

Mr. W. C. Sullivan: The decree was March 10th. 

Mr. Wright: This letter shows that the copy of the peti¬ 
tion came with the letter. 

55 The Court: He says in that letter he does not in¬ 
tend to defend the suit. 

Mr. Lesli: He did not, and he suffered a decree, which, 
as I see it, adjudicates the facts set up in that petition and 
settles the rights of the parties. 

The Court: Does it? Does it not indicate that he was 
relying on what he conceded to be an agreement with Mrs. 
Bliss? 

Mr. Lesli: But the petition informed him that that agree¬ 
ment as Mrs. Bliss saw it, had been gotten from her by 
a misrepresentation and that she repudiated the agreement, 
and she asked the court to restore the old situation. She 
admits the agreement, but she asked that the old situation, 
which had not been disturbed by any court order, but which 
had been disturbed by an agreement between her and her 
husband, be restored, and your Honor did restore it. 

Mr. Wright: Courts—especially courts of equity—have 
neither any personal pride nor any individual interest as 
to whether or not decrees involving merely the payment of 
money shall be technically carried out. Usually courts are 
most happy and delighted if parties who are interested in 
decrees get together and make an arrangement to suit them¬ 
selves. If they do that of course they abandon their rights 
under the decree—which is perfectly manifest what hap¬ 
pened here. Mrs. Bliss, although she had a decree, knew 
that the Doctor was relying on the original agreement, and 
she accepted that reliance and relied on it, too, and carried 
it out after the decree was entered.” 
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On the direct examination the witness testified in sub¬ 
stance as follows: 

Alonzo Bliss, Jr., is married and has been so a little over 
a year; I am the trustee of his estate created by our father 
in the District of Columbia, it is quite a substantial estate 
over a half million of dollars. It is about the parallel of 
what the other children got under the family settlement, or 
more; what he received from Dad has been more than any¬ 
one else received except myself, just about the same as 
mine. After I learned from Mr. Houston of the 
56 American Security & Trust Company, for the first 
time, that the decree of March, 1919, had actually 
been entered, I talked to my mother about that; I hardly 
recall my conversation whether on that subject more defi¬ 
nitely than any of the other conversations at that period; 
but I do remember that she remarked to me that she was 
sorry she ever signed that paper at the American Security 
& Trust Company; I don’t know what paper; I suppose it 
was the paper I referred to. I just have the memory of 
my mother having said to me, “1 wish I had not signed that 
paper,” and just what paper she referred to has to be left 
in the air. We were talking at the time on the subject of 
what Mr. Houston had shown me. 

Q. Do you know of any paper he had except the petitions 
she had signed, asking that your father be compelled to pay 
the arrearage? A. No, I don’t remember of having seen 
that. 

Q. Did you communicate to your father what your 
mother had said in the conversation you have just testified 
about, all of which conversation you cannot remember? 
A. Not that I remember, no. 

Q. Did you see your father after that and talk with him 
on the subject of the alimony? A. I saw him and talked 
with him on the subject of the alimony. I saw him and 
talked with him on the subject of what Mr. Houston showed 
me in the American Security & Trust Company, asking 
why he had not told me about that decree. 

Q. Do you recall whether or not in that conversation you 
told him you had talked with your mother about it? A. I 
don’t remember that (Transcript pp. 49 to 50). 
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And on recross-examination said witness testified as fol¬ 
lows : 


Examination by Mr. Lesli: 

Q. In 1919, were you a negotiator or a go-between be¬ 
tween vour mother and your father as vou had been in 
1917 f A. There were no negotiations whatsoever in 1919 
concerning- 

Q. (Interposing.) From you, I mean? A. No. 

Whereupon James McD. Shea, sworn as a witness on be¬ 
half of the defendant, testified in direct examination in sub¬ 
stance as follows: 

I am secretary and treasurer of the Bliss Medical Com¬ 
pany and the Bliss Properties, my activities amount to that 
of manager, really in active charge of the executive affairs 
of both offices and have been such since 1920. I am in pos¬ 
session of the books of those concerns, have them in my 
office, and am familiar with them. I know all of Dr. Bliss’s 
children; the directors of the Bliss Medical Company are 
Alonzo Bliss, Arthur Bliss, Mrs. Lay, F. P. Orbello and 
myself; Mrs. Lay is the lady who was formerly Mrs. Wil¬ 
son. The books of the concern show the amount of stock of 
the Bliss Medical Company and bonds of the Bliss Prop¬ 
erties which are transferred to the children. 

By Mr. Wright: 

Q. How much of each was transferred to Mrs. Lay and 
Mrs. Brown? 

Mr. W. C. Sullivan (interrupting) objected to the ques¬ 
tion on behalf of the witness stating amongst other things 
“The question involves an inquisitorial investigation into 
the private affairs of this lady, who is a stockholder 
57 in this company, and the corporation is bound under 
the law not to reply to such inquisitorial investiga¬ 
tions.” 

Mr. Wright: I have not indicated the theory upon which 
this evidence is relevant. It is upon the question of equities. 

The Court: Is it not sufficiently in the record already? 

Mr. Wright: It is in the record, without objection at all, 
that Mrs. Lay and Mrs. Brown had been beneficiaries. 
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Mr. Lesh: I am prepared to concede on behalf of my 
clients that there is no poverty, no necessity driving either 
the trust company nor Mrs. Lay, nor Mrs. Brown, that they 
are persons in reasonably comfortable circumstances. The 
details of their property I want to object to. 

The Court: As I recall the testimony it was that each of 
them received about half a million dollars. 

Mr. Wright: In excess of half a million dollars. 

Mr. Lesh: I am not sure that that figure is right but it is 
substantially correct. 

It is my understanding as to this preferred stock trans¬ 
ferred to Mrs. Lay and Mrs. Brown, the income has been 
reserved by Mr. Alonzo Bliss for his life time. 

By Mr. Wright: 

Q. Throughout a number of years past has there or has 
there not been agreements signed by all persons interested 
that the company might pay to the Doctor in advance, as he 
needed it, the dividends on the preferred stock? 

Mr. Lesh: I object to that. What is the materiality? 

The Court: I distinctly got the impression that that was 
the arrangement and that was a fact, that the dividends on 
he preferred stock have gone to Dr. Bliss. 

Mr. Lesh: Now, Judge Wright asks whether customarily 
they have been paid him in advance, at the beginning of the 
year. 

The objection was overruled. 

A. There has been an agreement signed for a number of 
years. 

Q. Has Mrs. Lay heretofore signed that agreement? A. 
I could not say that all of them have heretofore signed it. 

Q. Mrs. Lay, I said. A. I could not say that. I know 
that all of them did not sign it heretofore, but I took a 
chance, as there was no objection raised by anyone, and 
made the payments. But since objection was made- 

Q. This year has Mrs. Lay or not made an objection to 
that? A. She has. 

Q. And has protested to the company that the company 
should not do that any longer? A. I don’t know that 
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she has made a protest, but she lias not signed the 
58 paper. 

Q. She has refused to sign it, lias she not? A. 
She said she would take it under advisement, and I have 
not heard any more from her. 

Q. Were you present when the directors met in January 
of this year! A. Yes, I was. 

Q. Did you hear what Mrs. Lay said on that occasion! 
A. I heard part of it. 

Q. Did you not hear her say, in substance, that the com¬ 
pany had no right to pay these dividends in advance, that 
it was against the law for them to do so? A. 1 don’t know 
whether I heard her say that, but 1 believe that is true. 

Q. Well, you have changed your custom as the result of 
what she did say, have you not? A. I have changed the 
custom because she did not sign the agreement after I pre¬ 
sented it to her. 

Q. Has there been a custom throughout a number of years 
last past, and indeed since the so-called family settlement, 
about how the Doctor got his money, that is who handled 
his finances for him the sense of honoring his checks for 
money? A. Since I have been here we have deposited the 
money to his account in the bank and he draws against it. 

Q. Do you know anything about payment on his behalf of 
the notes which have been referred to as Mrs. Bliss’s ali¬ 
mony notes? A. Yes; I continued the payment of those 
until they were completely paid up. 

I cannot say just what the amounts of them were origi¬ 
nally, the books show, We are paying on those notes, quar¬ 
terly or monthly I am not sure which, from the time 1 came 
here until after Mrs. Bliss’s death. After her death there 
was paid around $2000; the notes were paid up in full be¬ 
fore we ceased to make payments upon them; After her 
death the payments were made to the American Security & 
Trust Company, just in the same way we had been making 
them before. 

Mr. Lesli: The Trust Company was the agent before the 
death, that is the explanation of that, your Honor. 
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By Mr. Wright: 

Q. Do you know what became of those notes, did you get 
them back! A. I presume they are in the office, 
59 in the files. 

We also paid through the office the payments of the 
$500 a month of the alimony itself in addition to paying 
the notes; those checks were delivered to the American 
Security & Trust Company monthly. The bonds of the 
Bliss Medical Company have been paying a dividend since 
1 have been connected with them, of from one to four per 
cent annually; and Mrs. Lay and the others have been 
getting their dividends on the bonds; 

Q. Can you tell us how much has been paid to Mrs. Lay 
by way of dividends on the bonds ? 

Mr. Lesh: Objection. 

Mr. Wright: It is offered on the same ground, to show 
that they have no equities. They have made no effort to 
show that they have, and I am endeavoring to show that 
the equities are all in favor of the Doctor. 

Mr. Lesh: Where equities are equal, Equity follows the 
law. 

Mr. W. C. Sullivan: I do not think Judge Wright should 
be permitted to place us in this embarrassing situation, 
when he, as the court records show, had Mrs. Lay under 
subpoena; he can get that testimony from her. 

Mr. Wright: Yes, I did have her under subpoena; but 
I had in mind more than the opportunity of a lawyer to 
call as a witness an adversary. Some people think it is 
smart to do that under all circumstances. I did intend, 
when I subpoenaed Mrs. Lay some months ago to call her, 
until there came to my notice her feeling against her father, 
which was, to my mind, senseless and groundless, and I 
felt it was no business of mine, as her father’s advocate, 
to irritate her further or to wave into greater heat the flame 
of antagonism which this woman appears, without reason, 
to have against this dear old man. That is why I did not 
bring her here—because I wanted to contribute, if I could, 
to peace, and in the comparatively short time that is left 
to this dear old gentleman, to do nothing which would fur¬ 
ther sever him from a daughter whom he, in the sweetness 
of his character, still cannot help loving, because she is his 
child. That is why I did not bring her here—and when I 
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knew that Mr. Shea, a man of affairs in the world, 

60 had these figures in the books, I brought him in her 
stead. 

Mr. Lesli: 1 think your decision was wise and I applaud 
your reasons, if it will help you in your case. I consider 
it immaterial. If I misstate the facts I hope Mr. Sullivan 
will correct me, or Mr. Shea. I am willing that it shall be 
considered to be a fact established in this case, if it be ma¬ 
terial, that the bonds of the Bliss Properties have been pro¬ 
ducing some income within the last year or so, or, as Mr. 
Shea started to say, since he was here. I have authority to 
make concession in the Court. What is it von want! 

Mr. W. C. Sullivan: Have you the authority from Mrs. 
Lay to waive my objection? 

Mr. Lesli: Have you authority to make an objection on 
her part? 

Mr. W. C. Sullivan: I am not making an objection on her 
part; I am making it on behalf of my clients. 

Mr. Wright: I want to know what the dividends are that 
this lady has received. My position has been a delicate one, 
as always is the case when one is called upon to intrude 
into the affairs of a family as representative of one of that 
family, and for that reason I have been reluctant to make 
inquiry either of Mr. Arthur Bliss, who is active in the 
affairs of the company, or of Mr. Shea, simply because they 
might think my approach was out of mere impertinence or 
idle curiosity, and that is why I have not troubled to go to 
their office and ask these questions. 

Mr. Lesli: Do you mean that you do not know what his 
answer would be and therefore you cannot ask me for a 
concession ? 

Mr. Wright: No, I do not know what he will say the 
amount is; I have not any idea. 

Mr. Lesli: Well, would the exact amount be material? 

Mr. Wright: It may and it may not be. 

Mr. Lesli: T may say this, your Honor- 

Mr. Wright: As showing the unreasonableness of this 
lady’s position, in other words, that she is not com- 

61 ing into equity with a fair spirit and clean hands. 

Mr. Lesli: I may say this. I was asked whether I 
had any authority from Mrs. Lay. Mrs. Lay had been into 
my office and told me that she did not wish her own income 
to be prodded about and put on the table, and I said, “I 
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may avoid that by conceding that you have ample means for 
your support. ” She did say that I might say that, and I 
say that on behalf of my client as a fact in the case. Now, 
I have said that, and your Honor may treat it as a fact. I 
do not know that I can say any more. I can go further and 
says that Mr. Shea shall give to this court so far as my 
client is concerned all the facts of income that might possi¬ 
bly bear on this case, beginning 1917, and show what Alonzo 
Bliss and what each child got. So far as the American 
Security & Trust Co. is concerned, I am willing he shall 
do that, but I must say that I think it is immaterial to the 
issues joined in this case. 

Mr. W. C. Sullivan: May I make a suggestion? Why not 
defer the inquiry along this line until a later stage of the 
case, until your Honor reaches the conclusion, if you do 
reach it, that this is material fact in the case? The moment 
you Honor makes that ruling, our objection passes out. 
Until your Honor floes make that ruling, as I see the case 
it is purely inquisitorial prying and 1 must take the position 
that I am taking. Now if Judge Wright will defer that 
until your Honor reaches that point in the case, at the 
arguments, or wherever it may be, if he wishes he can call 
for a complete statement, and if your Honor says those 
items are material we will produce them, either in writing 
or by bringing Mr. Shea back to the stand. 

Mr. Wright: The materiality I have already suggested. 
It is showing where the equities and good faith and good 
conscience in the case are. 

The Court: I do not see any occasion of going into the 
details of whether certain bonds this lady got from her 
father pay a large or small rate of interest. I think all 
that is established in the case so far as it now seems 
62 to me important. 

(The pending question, upon request, was repeated by 
the reporter as follows:) 

“Q. Can you tell us how much has been paid Mrs. Lay 
by way of dividends on the bonds?” 

Mr. Wright: I reserve the exception and state that I ex¬ 
pect to prove, if the witness is permitted to answer he 
would say yes, and then I would ask him how much income 
he had paid to Mrs. Lay since he has been there on the 
bonds of the Bliss Properties. 
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Mr. Lesli: I make the same objection. 

The Court: The same ruling and an exception. 

Mr. Wright (dictating this to the stenographer for the 
purpose of the record): I expect to prove that, if the wit¬ 
ness were permitted to answer, dividends of not less than 
one per cent of $200,000 a year, and some years as much 
as 4 per cent on $200,000 have been paid to Mrs. Lay on 
these bonds. 

By Mr. Wright: 

Q. Has Dr. Bliss been receiving the dividends on all the 
preferred stock of the Bliss Medical Company! A. Not 
all. 

Q. Has Mrs. Lay been receiving dividends on any? 

Mr. Lesh: I make the same objection. 

The Court: The same ruling and an exception. 

Mr. Wright: We expect to prove, it the witness were 
permitted to answer, that she has been receiving dividends 
in large sums from the preferred stock. 

I want to ask these same questions with respect to the 
other lady mentioned, not repeating them, with the under¬ 
standing that if the record is ever made up I would offer 
to prove what was actually paid them and the profits made. 

The Court: Yes. 

63 Mr. Wright: Do I correctly understand, Mr. 

Lesh, that your concession as to amounts and in¬ 
come and no necessity for moneys on the part of Mrs. Lay, 
applies also to Mr. Brown? 

Mr. Lesh: Whether or not it be a fact I am willing for 
the purpose of the decision of this ease to say that it may 
be so considered, that none of them are in necessitous cir¬ 
cumstances. 

Mr. Wright: Your first concession was broader than 
that. 

Mr. Lesh: You used the word necessity just now. It is 
as broad as to one as to the other. I did not mean to nar¬ 
row it. I am not tricking you with a phrase; I do not con¬ 
ceive that my case depends on that. 

The Court: I understand that the ladies do not need 
money. 

Mr. Wright: Yes. 

The Court: That is a unique situation in this Court. 
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Mr. Wriglit: With that understanding as put from the 
bench I have no further questions of Mr. Shea. 

On cross examination the witness testified in substance 
as follows: 

By Mr. Lesh: 

Q. Mr. Shea, you were asked about Mr. Bliss receiving 
dividends on the preferred stock of the Medical Company. 
How much preferred stock is there outstanding of the 
Medical Company? A. Million Dollars. 

Q. IIow much of that million dollars is Mr. Bliss receiv¬ 
ing dividends on? 

Thereupon objection was interposed and discussion fol¬ 
lowed, after which the question was renewed in the fol- 
owing form: 

Q. In view of Judge Wright’s direct examination con¬ 
cerning the preferred stockholdings of his client, Mr. Bliss, 
I ask Mr. Shea- 

Bv Mr. Lesh: 

Q. On how much of that million-dollar issue of pre¬ 
ferred stock have the dividends annually been paid to 
Alonzo Bliss? 

To which the defendant objected but the court overruled 
his objection, to which ruling the defendant then and there 
excepted. 

A. $978,300. 

Q. So he can reckon his income on $978,000 annually 
from this same source. Have you the total income of Mr. 
Bliss for, say, 1924, last year? A. Yes, sir. 

Q. What was it? 

To which the defendant objected, the objection was over¬ 
ruled, to which ruling the defendant then and there ex¬ 
cepted. 

A. Something over $85,000. 

I have a schedule of the income of Dr. Bliss back to 
1904, and also a separate schedule showing separately the 
income and the holdings of Mrs. Lay. 
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Q. Will you be good enough beginning with the year 
when that schedule begins, which is 1904, to give us a 
schedule of the income of Mr. Alonzo Bliss in so far as it 
passed through the books of which you now have 
64 custody by the year ? 

To which question the defendant objected on the ground 
that it was irrelevant. The objection was overruled, and 
the defendant noted an exception, and it was agreed as a 
matter of convenience^ * that the witness might take the 
schedules he had with him and make up a complete sched¬ 
ule for eacli year, and that the schedule might go into the 
record. The schedule so made by the witness and pro¬ 
duced for the record was as follows: 


Statement of Income of A. O. Bliss Through Washington Office. 



v.m. 

1906. 

1907. 

1908. 

Common Dividend... 
Preferred “ 

Salary . 

40,000.00 

59,976.00 

10,000.00 

00.000.00 
41.976. (X) 
10, < XXI. 00 

58,500.00 

41.976.00 

10,000.00 

44,718.75 

31,482.00 

10,000.00 


109,976.00 

111,976.00 

110,476.00 

86,200.75 


1909. 

1910. 

1911. 

1912. 

Common Dividend... 
Preferred “ 

Salary . 

54,000.00 

59,676.00 

10,000.00 

58,500.00 

59,676.00 

10,000.00 

63.000.00 

59,976.00 

10.000.00 

46,750.00 

59.970.00 

10,01X1.00 


123,676.00 

128,170.00 

132,976.00 

116,720.00 


1913. 

1914. 

1915. 

1916. 

Common Dividend... 
Preferred “ 

Salary . 

42,500.00 

58.6S0.00 

10,000.00 

51,000.00 

58,680.00 

10.000.00 

13,937.50 

58,686.00 

10.(XX).00 

34,000.00 

58,698.00 


Interest 


Net Income from 
Kingman & Ijsl 
Grande Apt. 


Houses . 

4,476.19 

6,149.11 

6,774.97 

7,056.48 


115,656.19 

125,829.11 

90,398.47 

99,754.48 


1917. 

1918. 

1919. 

1920. 

Common Dividend... 

25,500.00 




Preferred “ 

58.698.00 

58,698.00 

58,698.00 

58,698.00 

Salary . 


10,000.00 

10,000.00 

15,000.00 

Interest . 


2,220.00 

2,230.00 

3,300.00 

Net Income from 





Kingman & La 


• 



Grande Apt. 





Houses . 

7.0S4.60 

8,171.38 

8,595.86 

7,120.93 


91,282.60 

79.089.38 

79,523.86 

84,118.93 
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Preferred Dividend.. 

Salary . 

Interest . 

Net Income from 
Kingman & La 
Grande Apt. 
Houses . 


1I>21. 

1022. 

58,608.00 

58,698.00 

10,000.00 

5,000.00 

6.600.00 

6,000.00 


3,855.58 

4,331.62 

79,153.58 

74,629.62 


1923. 

1924. 

58,698.00 

58,608.00 

5,000.00 

5,000.00 

0.600.00 

6,000.00 


4,518. S3 

4,283.87 

74,816.83 

74,581.87 


Have not made available net income from La Grande and 
Kingman Apartments prior to 1913. 

La Grande income transferred from Mr. A. 0. Bliss un¬ 
der Court Decree in 1921. 

Common Dividends transferred to A. 0. Bliss Proper- 
erties in 1918. 

JAMES McD SHEA. 


65 Q. Wliat lias been the income of Mrs. Lay during 
those same years! 

To which W. C. Sullivan objected, the Court sustained the 
objection. 

Mr. Wright: We reserve the exception and make the 
proffer made heretofore, and repeat the question as to Mrs. 
Brown, with the same proffer. 

‘*When I came there I found in existence the custom or 
practice of allowing Dr. Bliss to draw his dividends in ad¬ 
vance as he needed them, and I presume it had existed, at 
least my investigation showed it had existed from the time 
of the formation of the Medical Company.’’ 

The Court: I will, and leave the statement there, if you 
want to, that Mrs. Lay withdrew whatever consent she gave 
as to the advancement of the payments. 

Mr. Lesh: The testimony was that she did it just this 

year; as an interested party in the prospective judgment 

she wanted some funds there to lew on. I don’t think it 

* 

helps either side. 

Mr. Wright: Now, I don’t know why you said that. Did 
she give any such reason, when she met here at the directors 9 
meeting or did she not say it was on account of the fact that 
her father would not pay this money ? 
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The Witness: As I remember, her last words were that 
she would take it under advisement or take it under con¬ 
sideration. 

Mr. Wright: My learned adversary has produced a tele¬ 
gram, this is dated Miami, Florida, January 8, 1923. It is 
to the American Security & Trust Company, attention of 
Mr. Houston, 15th and Pennsylvania Avenue, Northwest, 
Washington, D. C. 

Whereupon said telegram was offered in evidence and 
was as follows: 

4 ‘Bv a verbal agreement with the late Mrs. E. C. Bliss 
through Arthur L. Bliss the amount of alimony was reduced 
from one thousand to five hundred dollars per month stop I 
believe the heirs do not insist upon the payment of this dif¬ 
ference stop Arthur L. Bliss will be in Washington about 
January twenty-first and he will call and see you about the 
matter and I trust that some arrangements can be made 
satisfactory to all parties concerned. 

ALONZO 0. BLISS.” 

66 Thereupon the defendant produced and offered in 

evidence from the office of the Register of Wills, the 
original, first and final account of the Executors and Trus¬ 
tees of the estate of Emma C. Bliss, deceased, together with 
the order of the Court approving the said account. 

Whereupon it is agreed by the parties in open Court that 
the said account showed that the total personal assets col¬ 
lected for distribution under the will were $202,400.00, out 
of which all the debts of the estate and legacies named in 
the will of Mrs. Bliss were paid, leaving a balance for dis¬ 
tribution out of which Mrs. Lay and Mrs. Brown have each 
received up to this time the sum of $70,699.00, and that if a 
judgment is rendered and collected in this case at Bar, its 
proceeds will be further divided between Mrs. Lay and Mrs. 
Brown, there being no other claims against the estate. 

Whereupon the deposition of the defendant, Dr. A. O. 
Bliss, was read in substance as follows, having been taken 
in Miami, Florida. 

“My name is Alonzo O. Bliss, I reside in Miami, Florida, 
have resided here off and on for twenty years, the name of 
my first wife was Emma C. Bliss. I was divorced from her, 
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she is now dead, and left an estate. She acquired from me 
an estate One Hundred Thousand Dollars worth of free and 
clear real estate in the City of Washington, and One Thou¬ 
sand Dollars a month alimony. That property is located on 
13th and Clifton Streets Northwest. 

The monthly alimony in the sum of $1,000 covered I sup¬ 
pose about six or seven years; my records are all in Wash¬ 
ington in the Bliss Properties office which can verify all 
records. 

I have two daughters, Marcia is the oldest and Bertha the 
youngest. 

Q. Have you ever made any settlement upon these two 
daughters! A. Yes—on all my children. 

In about 1912 I issued bonds for the real estate that I 
owned in Washington in the amount of Two Million. I is¬ 
sued stock on the Medicine Company I controlled in. 
67 the amount of Two Million. That Four Million in 
bonds and stocks was divided among my four chil¬ 
dren. The oldest daughter, Marcia, got about Five to six 
hundred thousand, and the youngest daughter about seven 
hundred thousand. The present name of the older daugh¬ 
ter, Marcia, is Mrs. Lay, Marcia B. Lay, that of the younger 
daughter is Bertha M. Brown.” 

i 

And the cross-examination of said deponent, Alonzo 0. 
Bliss, was then read in substance as follows: 

When I came down here I came from Washington where 
I live with my son; he has a home there; I spend not quite 
one-half the year there; I spend more time in Miami; the 
office records of the Washington business are in Washing¬ 
ton ; we have a business here in Miami and keep the records 
of the business of the Miami place in Miami; I am regis¬ 
tered here in Miami; I can’t vote in Washington; generally 
in the United States your residence is where you vote; I 
pay income tax in both places and real estate tax in both 
places; if I have to choose I am a resident of Miami; when 
I referred to the vesting in Mrs. Bliss of property worth 
$100,000 I referred to the settlement made under the decree 
of the court; when I used the figures $700,000 as being the 
amount settled upon my younger daughter and a somewhat 
smaller amount on my older daughter, I meant stock, not 


60 


A. O. BLISS VS. AM. SEC. & TRUST CO., EX. 


money; at the same time I referred to bonds; the title of 
those bonds is Bliss Properties; the majority of that $700,- 
000 was in the bonds; I think they are at par; I paid par 
within the last twelve months for some. 

And the redirect examination of the said deponent, 
Alonzo O. Bliss, was then read in substance as follows: 

The family settlement about which I have testified was 
made upon my daughters about 1912. 

Whereupon Mr. Wright produced and offered in evidence 
the first and final account of the American Security & Trust 
Company as Executor of the estate of Emma C. Bliss, filed 
March 9th, 1923, approved and passed June 10th, 1924, 
which showed total assets of $202,000.00, and further 
showed that all the debts of the estate are paid, that all the 
legacies mentioned in the will of Mrs. Bliss are paid, that 
after the exoneration of the estate from all other claims, 
Mrs. Lay and Mrs. Brown, the two residuary legatees under 
the will received two payments each in equal amounts. The 
first was a payment of the income from securities to each 
of these ladies of $3,699.00. Afterwards there was paid to 
each of them out of the principal of the estate an additional 
sum of $67,000.00. A total payment shown by the account 
to each, out of Mrs. Bliss’s estate, of $70,699.00. 

And thereupon the defendant rested. 

And thereupon the plaintiff produced as a witness, David 
M. Houston, who being first duly sworn, testified in sub¬ 
stance as follows: 

On direct examination: 

I am Assistant Trust Officer of the American Security 
and Trust Company and held that position in 1922. 

(Witness is handed copies of letters.) 

I did not write these letters myself; they were written 
by Mr. Gripp of the Trust Company and were signed by me. 
The initials ending with the letter G are Mr. Gripp’s ini¬ 
tials. My initials are also there. I placed them in the 
mailing basket having signed them; I presume to go out in 
the ordinary course of mail. 
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And oil cross-examination said witness testified in sub¬ 
stance as follows: 

I have a personal memory of signing the one of those let¬ 
ters which was in reply to a letter written to us by Mr. 
Bliss; the one I remember is the one enclosing a copy of the 
decree. Those copies came out of the files of the Trust Com¬ 
pany in the immediate charge of Mr. Gripp, one of 
68 the clerks; I brought them from the files of the Trust 
Company with me this afternoon. 

And thereupon a copy of letter which the witness stated 
he had himself remembered was offered and received in evi¬ 
dence as follows: 


Plaintiff’s Exhibit 3. 

“In re E. C . Bliss. 

DNH-M. 

JCG. 

June 23, 1922. 

Mr. Alonzo O. Bliss, 

Bliss Building, 

Washington, D. C. 

Dear Sir: 

In reply to your letter of the 19th ultimo, we are enclosing 
a copy of the decree signed by the Justice of the Supreme 
Court of the District of Columbia, holding an Equity Court, 
and filed February 24, 1919. In consideration thereof we 
request that you execute the note mailed to you on the 10th 
ultimo and return the same to the Trust Department of this 
Company. 

Yours very truly, 


Assistant Trust Officer.” 

Said witness on further cross examination testified in 
substance that Dr. Bliss gave Mrs. Bliss some notes for 
back alimony that he owed. They were in the possession of 
the American Security and Trust Company for collection 
during her life time. Dr. Bliss made curtails on them and 
gave new notes and they were ultimately all paid in full. 
At the time of her death some were outstanding and unpaid 
and have been since paid to the American Security and 
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Trust Company as her executor and payments accepted as 
such. 

And thereupon James C. Gripp, called as a witness on be¬ 
half of the plaintiff, being first duly sworn, testified in sub¬ 
stance as follows: 

On direct examination: 

I am employed in the Trust Department of the American 
Security and Trust Company. I recall your inquiry for 
two letters from the Trust Company. 

(Witness is handed a paper.) 

I have re-read that paper. I recall writing that letter; 
Mr. Houston signed it; I have a personal memory 
69 and recall distinctly because the question came up as 
to the time limit for Mr. Bliss to reply and I took the 
matter up first with Mr. Houston and after writing this let¬ 
ter I put it on his desk and saw him sign it. 

And on cross-examination said witness testified in sub¬ 
stance as follows: 

After I dictated it the stenographer wrote it and it came 
to my desk for approval, which I initialed and I took it to 
Mr. Houston and he signed it and then of course it goes in 
the basket. I really remember taking that particular letter 
to Mr. Houston with the time limit and I remember Mr. 
Houston signing it. 

And thereupon said copy of letter was offered and re¬ 
ceived in evidence as follows: 

Plaintiff’s Exhibit No. 4. 

“In re E. C. Bliss. 

DNH-M. 

JCG. 

Dec. 22, 1922. 

Mr. Alonzo O. Bliss, 

- Bliss Building, 

Washington, D. C. 

Dear Sir: 

We have to advise that there is now due from you to the 
estate of Mrs. Emma C. Bliss $28,581.35 representing the 
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amount due the decedent up to the time of her death, plus 
interest to the present date. We will shortly have to settle 
the estate and make return of the aforesaid amount to the 
United States Government as one of the assets in our hands 
as executor. 

We have received no reply to our letter to you of June 
23, 1922 regarding this obligation, and unless we hear from 
you on or before January 10, 1923, we shall have to put this 
matter in the hands of our attorney. 

Yours very truly, 


Assistant Trust Officer.” 

70 And thereupon counsel for the defendant admitted 

at the request of counsel for the plaintiff that a copy 
of letter produced from the files of the American Security 
and Trust Company was sent by said Trust Company to 
the defendant and received by him. A copy as to which 
said admission was so made was received in evidence as 
plaintiff’s exhibit No. 2 and was as follows: 

Plaintiff’s Exhibit No. 2. 

“In re E. C. Bliss. 

DNH-M. 

JCG. 

May 10,1922. 

Mr. Alonzo C. Bliss, 

Bliss Building, 

Washington, D. C. 

Dear Sir: 

We are enclosing herewith statement showing payments 
on account of alimony to the late Mrs. Emma C. Bliss from 
November 14, 1917 to date of death. This also shows the 
unpaid balance from January 1, 1920 to January 1, 1922 
with interest thereon to date of death. 

We are also enclosing installment demand note in the 
sum of $27,583.01 which includes interest on the above to 
May 11th. We would appreciate your executing same and 
returning to the Trust Department of this Company. 
Yours very truly, 


Assistant Trust Officer ” 
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Mr. Lesh: To prevent any possibility of misunderstand¬ 
ing hereafter, my offer yesterday of two decrees, one of 
1904 and one 1919, and the papers upon which they were 
based, was intended by me to include the pleadings immedi¬ 
ately preceding these respective decrees, and to include the 
original bill filed June 12, 1903, the answer filed October 22, 
1903, both of which I hold in my hand. Of course the decree 
itself bears date in 1904—March 31, 1904, the petition of 
Mrs. Bliss, February 24, 1919; the rule issued on that peti¬ 
tion, the same date, the 24th of February, 1919; the return 
of the marshal on the service of the rule and the petition; 
the decree of March 10th, 1919. 

Mr. Wright: I concede the relevancy of the decree, but 
not that of the pleadings or the return of the marshal or 
rule to show cause, nor anything else but the decrees, 
71 and I object to anything else than the decrees. 

The Court: Were these papers supposed to be in 
the general offer you made yesterday! 

Mr. Lesh: Yes, sir. 

The Court: I overrule the objection and give you an ex¬ 
ception. 

The within and foregoing contains the substance of all 
the evidence offered by either party upon the hearing of 
said cause. 

Now comes the defendant, Alonzo O. Bliss, and presents 
to the Court this his Statement of Evidence in duplicate, 
and prays that the same may be allowed, signed, sealed, 
filed and made part of the record, which is accordingly done 
this 15th day of June, A. D. 1926. 

WILLIAM HITZ, 

Justice. 

Settled bv consent. 

WRIGHT, 

For Deft. 

PAUL E. LESH, 

Atty. for Plff.y Appellee. 
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No. 4485 


Alonzo O. Bliss, Appellant , 


vs. 

American Security & Trust Co., Executor of the Will 
of Emma C. Bliss, Deceased, Appellees. 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

The appeal is from a decree of the Supreme Court 
of the District of Columbia granting a Bill of Revivor 
in a divorce case, in which the wife had died, and 
requiring the Appellant to pay to her Executor an al¬ 
leged arrearage of alimony, some of it ten years old, 
in the amount of $29,152.40 with interest. (R. 21) The 
decree required this payment to be made to the “Exec¬ 
utor” of the deceased wife, not to anyone who had 
any “equities” in the situation. 
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The Bill of Revivor filed April, 1923 (R. 10), averred 
that the decedent, Emma C. Bliss, had sued her hus¬ 
band in 1903 for a divorce, and in March, 1904 was 
awarded a final decree and alimony at the rate of 
$1,000.00 per month; that payments were made by the 
Appellant of this alimony in full until December, 1917; 
that in December, 1917, the Appellant paid $500.00 
instead of $1,000.00, and thereafter regularly paid 
$500.00 instead of $1,000.00 until March, 1919; that in 
February, 1919, Emma C. Bliss filed her petition in 
the cause and that in March, 1919, an order was entered 
directing the Appellant within ten days to pay to 
Emma C. Bliss or her counsel $7,500.00 as arrearages 
of alimony, and further directing the appellant to make 
monthly payments of $1,000.00 beginning with March, 
1919 in accordance with the decree of March, 1904. 

The Bill of Revivor further averred (R. 12) that 
after this last decree of March, 1919, the Appellant 
had failed to pay the $7,500.00 arrearage, and had 
failed to pay the monthly installments of $1,000.00; 
but that after the entry of the decree of March, 1919 
paid regularly on dates set out in an exhibit to the 
Bill of Revivor, only $500.00 a month which aggregated 
$17,000.00. The Bill of Revivor further sets forth 
that Emma C. Bliss died on the 25th of January, 1922, 
three years after the order of March, 1919, she having 
acquiesced in the $500.00 monthly payments, through¬ 
out those three years, without any complaint or objec¬ 
tion. 

The Bill of Revivor further avers (R. 13) that when 
the Executor made demands on the Appellant for the 
payment of the amount claimed to be in arrears, he 
(the Appellant) claimed to have had an agreement 
with Emma C. Bliss upon the subject of alimony pay¬ 
ments, and refused to pay the claim. 
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The Answer of the Appellant (R. 20) states that 

after the order of March, 1919, an agreement was 

entered into between him and Emma C. Bliss that if 

# 

he would not appeal from the said order and if he 
would pay her $500.00 each and every month during 
her life, and if he would agree not to make any appli¬ 
cation during her life to vacate or set aside or modify 
the order of March, 1919, that she would accept the 
said monthly payments of $500,000 per month during 
her life in full satisfaction and discharge of his liability 
under the order. 

His answer further set out that he did so agree and 
that he has never appealed or undertaken to appeal 
from the order of March 10th, 1919, that he has never 
tried or undertaken to apply to set aside, vacate, mod¬ 
ify or in any way change it, and that he faithfully paid 
the sum of $500,000 to Emma C. Bliss each and every 
month during her life, according to the agreement and 
has performed the same in all respects. 

The Answer further set out “there are no equities 
in the Bill, and none in the case in favor of the com¬ 
plainant.’’ Further the answer says on page (R. 19) 
that Emma C. Bliss died leaving a will, and naming 
her daughters, Mrs. Marcia B. Lay and Mrs. Bertha B. 
Brown residuary legatees and devisees; that both 
daughters are of independent personal fortunes in 
property actually given them by this very Appellant. 
The testimony was (R. 59) that Mrs. Lay received 
from her father stocks and bonds to the amount of five 
to six hundred thousand dollars and Mrs. Brown about 
seven hundred thousand dollars; it was admitted 
at the trial (R. 54) that neither of them “needed 
money”). 

The Answer further averred that Emma C. Bliss left 
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net assets after the payment of all her debts, of $176,- 
193.86, all of which was derived from the appellant; 
that each of the two daughters, the residuary legatees, 
had received out of that estate $67,000.00; (the account 
of the executor showed that each had received 
$70,699.00 of their mother’s estate (R. 70). 

LAW POINTS. 

Before tiling his Answer the Appellant filed a Motion 
to Dismiss the Bill of Revivor which was overruled, 
and this action of the trial court is assigned as Error. 
The motion to dismiss was on the ground (R. 17) that 
Emma C. Bliss during her life time and her repre¬ 
sentatives after her death, had been guilty of such 
“laches” as deprived them of any right to relief in 
equity, and that there was no “Equity” in the Bill. 

The Bill of Revivor shows upon its face that under 
the decree of March, 1904, awarding $1,000.00 a month, 
monthly payments of $1,000.00 were made for twelve 
years and nine months (aggregating $153,000), up to 
the month of December, 1917; from December, 1917, to 
February, 1919, both inclusive, $500.00 instead of 
$1,000.00 was paid monthly. In February, 1919, Mrs. 
Bliss being still alive, filed a petition which resulted in 
an order of March 10, 1919, directing the payment of 
alleged arrears of $7,500.00 of alimony, and further 
ordering future payments of $1,000.00 per month in ac¬ 
cordance with the decree of March, 1904. No pay¬ 
ments were made under the order of March 10, 1919, 
until May 9, 1919, an interval of two months (Bill of 
Revivor Exhibit A) during that period; which is 
usually devoted to the preparation of an appeal, the 
matter was in abeyance so far as the Bill of Revivor 
averred. It shows however, that upon May 9, 1919, 
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was made a payment of $500.00, which was continued 
regularly each and every month without a single omis¬ 
sion for thirty-four months( nearly three years), to and 
including the month in which Mrs. Bliss died, January, 
1922, as shown by the Bill, in all of which Mrs. Bliss 
acquiesced during all that time. 

The uninterrupted acquiescence of Mrs. Bliss in 
these thirty-four payments and in their amount, 
coupled with the hiatus of the two months between 
the order of March 10, 1919, and the first payment of 
May 9th, presents upon the face of the Bill, a situation 
of fact the significance of which cannot be ignored or 
evaded; and which is, to indicate an agreement be¬ 
tween Mrs. Bliss and the appellant that she would 
accept regular monthly payments of $500.00 for the 
future, if the defendant would agree never to apply for 
a reduction of alimony and would abandon his appeal 
from the order of March 10th, 1919. 

In addition to which the Bill of Bevivor sets forth 
the fact that Mrs. Bliss, an unincumbered woman, had 
already received in cash $153,000.00, quite an indepen¬ 
dent competence; and moreover sets forth the fact that 
when the executor of Mrs. Bliss made claim upon the 
defendant, Dr. Bliss, for alleged arrearages he, “set 
up claims of agreement with the said Emma C. Bliss’’ 
and refused to pay the executor’s demands. 

ARGUMENT. 

It is plain from the Bill of Revivor, that after the 
death of Mrs. Bliss, overdue alimony (if any) which 
had accrued in her life time was a mere debt due to 
her executor; in other words, the Bill of Revivor shows 
(as did the evidence) that “an adequate remedy could 
be had at law,” for the reason that there were no 
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1 ‘equities” in the situation, the only relief sought being 
a straight-out money judgment for an overdue debt, 
upon which the defendant was entitled by the constitu¬ 
tion to a jury trial. 

Section 723 U. S. R. S. provides, 

“Suits in equity shall not be sustained in any 
court of the United States in any case where a 
plain, adequate and complete remedy may be had 
at law.” 

The question therefore, is jurisdictional; it is the 
business of courts of equity to decline jurisdiction 
when a want of it appears, whether the point is made 
or not by parties litigant; for the reason, that the de¬ 
sire or consent of parties cannot confer upon the court 
jurisdiction where that jurisdiction does not exist. 

“Whenever a court of law affords a plain, ade¬ 
quate and complete remedy, without resort to a 
court of equity, the plaintiff must proceed at law, 
because the defendant has a constitutional right 
to a trial by jury.” 

Killian vs. Ebbinghouse, 110 U. S. 568. 

“Where the Bill of Complaint alleges that the 
complainant has an equitable estate in fee in the 
premises in dispute, and that the defendants are 
in possession without title, in other words are 
naked trespassers, and pray that they may be 
turned out and that complainant who has only an 
equitable title may be put in possession, the relief 
prayed for is such that a court of law is com¬ 
petent to grant, and a court of equity has no juris¬ 
diction.” Fussell vs. Gregg, 113 U. S. 550. 
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What relief is prayed for in the petition at bar, that 
a court of law cannot grant? No claim at all is made 
save for a straight-out judgment for money. 

When Mrs. Bliss died, the claim for overdue alimony 
was a mere debt due her estate, and collectible by her 
executors, as a mere debt. 

The provisions of the Federal Constitution are not 
to be ignored as was recognized in Scott vs. Neely, 
140 U. S. 106, where the court said, 

‘ 4 In the Federal Courts the right of trial by 
jury secured by the Constitution cannot be im¬ 
paired by blending with a claim at law a demand 
for equitable relief. A suit in equity cannot be 
sustained in a Federal Court where there is a 
plain, adequate and complete remedy at law.” 

See also Thiel Det. Service v. McClure, 130 Fed. 57. 

In New York Guaranty Company vs. Memphis 
Water Company, 107 U. S. 205, the Supreme Court 
said, 


(Referring to the Statute above quoted) “This 
enactment certainly means something if only 
declaratory of what was always the law it must 
at least have been intended to emphasize the rule, 
and to impress it upon the attention of the Court.” 

In Hipp vs. Babin, 60 U. S. 271, the syllabus is, 

“Whenever a court of law is competent to take 
cognizance of a right and has power to proceed 
to a judgment which affords a plain, adequate and 
complete remedy without the aid of a court of 
equity, the plaintiff must proceed at law, because 
the defendant has a constitutional right to a trial 
by jury.” 
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In Buzzard vs. Houston, 119 U. S. on page 352 
appears, 

“Accordingly a suit in equity to enforce a legal 
right can be brought only when the court can give 
more complete and effectual relief, in kind or in 
decree, on the equity side than on the common 
law side. ’ ’ 

In Giuffrida vs. Grant, 50 U. S. 29, the Court of 
Appeals said, 

“Whenever a court of law is competent to take 
cognizance of a right and has power to proceed to 
a judgment affording a plain, adequate and com¬ 
plete remedy the constitutional right of a trial by 
jury may not be a breach by resort to a court of 
equity.” 

A multitude of cases by the same courts can be 
brought to the same proposition and what does it 
mean? Does it not mean that the “equities” must 
exist at the time the court of equity is called upon to 
intervene? Does it not mean that when a “right” is 
undertaken to be enforced, it must be that the remedy 
asked is such that a court of common law cannot grant ? 
At bar the court is not asked to act in the original case 
in favor of the original plaintiff herself; indeed it could 
not and cannot do this for there is no longer any 
original plaintiff, the original case cannot proceed 
either ipso facto or ipso jure; if it proceed at all 
it can only be by virtue of a new pleading by a 
new plaintiff who has no equities, and only to collect 
what plaintiff characterizes in the Bill, as a mere 
“overdue debt.” 

Now referring to this alleged debt, is not a court 
of law adequate to grant all relief prayed? It is not 
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the nature of the right which is sought to be enforced, 
it is the nature of the relief which is to be awarded 
which determines the jurisdiction of a court of equity; 
the existence of equitable rights alone do not give 
standing in a court of equity as was definitely ruled 
in Fussell vs. Gregg, 113 U. S. where on page 554 the 
Supreme Court said, 

“We think that the averments of the Bill do 
not entitle the plaintiff to relief. Her case as 
alleged is; that she has an equitable estate in fee 
in the premises in dispute; and that the defen¬ 
dants, said Gregg and Kendrick are in possession 
of title; in other words, are naked trespassers. 
The theory of her bill seems to be that, because 
she has an equitable title only, and for that reason 
could not recover in an action at law, a court of 
equity has jurisdiction of her case. But this is 
plainly an error. Mr. Justice Bradley, in Young 
vs. Porter, 3 Woods, 342. To give a court of 
equity jurisdiction, the nature of the relief asked 
must be equitable, even when the suit is based on 
an equitable title.’’ 

The rule is definitely reiterated and approved in 
Smith vs. Burbon County, 127 U. S., and where the 
court also approved Hayward vs. Andrews, 106 U. S. 
672 in this language: 

“If the assignee of the chose in action is un¬ 
able to assert in a court of law the legal right of 
the assignor, which in equity is vested in him, 
then the jurisdiction of a court of chancery may 
be invoked because it is the proper forum for the 
enforcement of equitable interests and because 
there is no adequate remedy at law; but when, on 
the other hand, the equitable title is not involved 
in the litigation, and the remedy is sought merely 
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for the purpose of enforcing the legal right of his 

assignor there is no ground for an appeal to equity 

because, bv an action at law in the name of the 
/ * 

assignor, the disputed right may be perfectly 
vindicated and the wrong done by the denial of it 
fully redressed. To hold otherwise would be to 
enlarge the jurisdiction of courts of equity to an 
extent the limits of which could not be recognized, 
and that in cases where the only matter in con¬ 
troversy would be purely legal rights.’’ “To give 
a court of equity jurisdiction,” as was said by 
Mr. Justice Woods, delivering the opinion of the 
Court in Fussell vs. Gregg, 113 U. S. 550, 554 
(28:993,994) “the nature of the relief asked must 
be equitable, even when the suit is based on an 
• equitable title.” 

The position of the plaintiff in the Bill of Revivor is 
exactly that of an assignor of the rights of Mrs. Bliss 
and the situation seemingly on all fours with that of 
Hayward vs. Andrews. The proposition that it is the 
“relief” prayed for which determines the jurisdiction 
of a court of equity is further illustrated by Parkers¬ 
burg vs. Brown, 106 IT. S., where the Supreme Court 
on page 500 says: 

“The bill, as filed, asked for equitable relief, 
and sought to charge the City as a trustee and 
to reach the property covered by the deed of trust. 
The relief granted by the decree was a simple 
money judgment against the City, for the interest 
due on the bonds at the date of the decree, based 
on the legal liability of the City to pay the bonds 
and coupons. For this, there was a plain, 
adequate and complete remedy at law, in each 
bondholder, if the city was thus liable. So that 
the decree made could not be sustained, in any 
event.” 




11 


LACHES. 

A point especially made was that of “Laches.” 

That the question of “laches” appearing upon the 
face of the Bill may be raised by demurrer or motion 
to dismiss, is established by, 

Lansdale vs. Smith, 106 U. S. 391. 

Cammack vs. Carpenter, 3d D. C. 219. 

“The question of laches does not depend as does 
the Statute of Limitations, upon the fact that a 
certain definite time has elapsed since the cause of 
action acerued, but whether under all the circum¬ 
stances of the particular case, plaintiff is charge¬ 
able with a want of diligence in failing to institute 
proceedings before he did.” 

Townsend vs. Vanderwerker, 160 U. S. 180. 

The Statute of Limitations itself takes care of the 
mere naked question of time. The heart of the doc¬ 
trine of laches is, the unwillingness of courts of equity 
to permit their extraordinary powers to be a refuge 
for those who have permitted the lapse of time to 
change the position of their adversary and deprive 
him of substantial, not to say vital, rights. The doc¬ 
trine of laches is universally applied to cases wherein 
during the period of delay, death has removed one of 
the principal parties, or has deprived one of the parties 
of witnesses whose testimony is vital to his case. 

At Bar, the delay has deprived the appellant of 
the testimony of Mrs. Bliss as to the alimony agree¬ 
ment, and has closed his mouth, to testify against her 
Executor. 
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“Courts of equity often treat a lapse of time, 
less than that prescribed by the Statute of Limita¬ 
tions, as a presumptive bar. The delay which will 
defeat a recovery must depend upon the particular 
circumstances of each case.” 

Hayward vs. The National Bank, 96 U. S. 611. 

“Laches is not like limitations, a mere matter 
of time, but principally a question of the inequity 
of permitting the claim to be enforced, an equity 
founded upon, some change in the condition or 
relation of the property or the parties.” 

Galliher vs. Cad well, 145 L T . S. 368. 

“Each case of laches must necessarily be gov¬ 
erned by its own circumstances; though the lapse 
of a few years may be sufficient to defeat the ac¬ 
tion in one case, a longer period may be held 
requisite in another.” 

Hammond vs. Hopkins, 143 U. S. 224. 

“The rule as to laches is peculiarly applicable 
where the difficulty of doing entire justice arises 
through the death of the principal participants in 
the transaction complained of, or of the witness 
or witnesses, * * *.” 

Hammond vs. Hopkins, 143 U. S. 224. 

And in Mackall vs. Casilear, 137 U. S. 556, Chief 
Justice Fuller recognizes death itself as one of the 
settled reasons for applying the doctrine of laches in 
these words: 

“And where the difficulty of doing entire justice 
by reason of the death of the principal witness 



13 


or witnesses * * * is attributable to gross negli¬ 
gence, or deliberate delay, a court of Equity will 
not aid a party whose application is thus destitute 
of conscience, good faith and reasonable diligence” 
(p. 566). 

The Bill of Revivor shows upon its face that for a 
period of three years lacking only two months Mrs. 
Bliss, while she was alive, acquiesced in regular 
monthly payments of Five Hundred Dollars each, in 
lieu of those provided for in the decree of March 10th, 
1919; she had some reason for doing this; the regu¬ 
larity of the payments, and the monotony of her 
acquiescence were repeated on thirty-four occasions, 
upon each of which the amount of the payment was 
notice to her that Dr. Bliss believed the decree was not 
operating, and the acquiescence upon her part was 
notice to him that she believed the same thing. What 
could she say if she were alive today which could suc¬ 
cessfully combat the claim of Dr. Bliss that these 
$500.00 payments were made by virtue of an agree¬ 
ment between him and her? And what justification is 
there for assuming that she, if she were now alive, 
would dispute him on this point? There is none; her 
repeated and much multiplied individual, separate acts 
of acquiescence during her life, can not but raise the 
presumption that if she were here today she would by 
her own testimony, defeat the Bill which is now for¬ 
ward. 

Death has removed all hope of securing the testi¬ 
mony of either of the parties to the original transac¬ 
tion; death has sealed the lips of Mrs. Bliss, and the 
statute has sealed the lips of Dr. Bliss by preventing 
him from testifying as to any transactions had, 
or agreements made, with her. The Bill shows upon 
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its face that he claims an agreement with her which 
superseded the decree of March 10th, both his conduct 
in making and that of Mrs. Bliss in acquiescing in the 
monthly payments during her lifetime, indicate such 
an agreement. 

The right which this Bill of Revivor seeks to enforce 
is a right which is claimed was violated at least as 
early as May 9th, 1919, by the payment of only Five 
Hundred Dollars under the decree of March 10, instead 
of One Thousand Dollars as that decree, they claim, 
required; no effort to assert this right has been made 
until the filing of the Bill of Revivor on the 28th day 
of April, 1923, after a delay of four years and one 
month; during which lapse of time death has elmin- 
ated the testimony of both parties as above pointed 
out. 

A more typical case appropriate for the doctrine of 
laches and its application cannot well be conceived. 

It is therefore submitted that the learned court 
erred in overruling the motion to dismiss. 

POINTS OCCURRING AT THE TRIAL. 

At the trial the Appellant contended for three 
propositions; 

1. Laches. 

2. The evidence established such an absence of 
“equities ’ } to to deny a court of equity jurisdic¬ 
tion. 

3. The evidence, both direct and circumstantial, 
proved an agreement between Mrs. Bliss and the 
appellant, that she would accept $500.00 monthly 
during her life, in lieu of the $1000.00 and 
arrearages contemplated by the order of March, 
1919, in consideration that the appellant would 
not take any steps against said order. 
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These propositions will be briefly considered in 
order. 

LACHES. 

Has been sufficiently discussed above. 

NO “EQUITIES.” 

Must not a case present “equities” which require 
“equitable relief” before a court of equity has juris¬ 
diction to intervene! 

There were none at Bar. 

Must not a Court of equity inquire of a suitor, 
“Where are your Equities! If you are claiming noth¬ 
ing but money and can show no equities, the law of 
the land does not contemplate that the other party 
shall be denied the opportunity of a trial before a 
jury as at law.” 

Mrs. Bliss died January 25, 1922 (R. 12); as to the 
estate left by Mrs. Bliss and her residuary devisees, 
the following was agreed to by the parties in open 
court: 


“The total personal assets collected for dis¬ 
tribution under the will were $202,400.00, out of 
which all the debts of the estate and legacies 
named in the will of Mrs. Bliss were paid, leaving 
a balance for distribution out of which Mrs. Lay 
and Mrs. Brown have each received up to this 
time the sum of $70,699.00, and that if a judgment 
is rendered and collected in this case at Bar, its 
proceeds will be further divided between Mrs. Lay 
and Mrs. Brown, there being no other claims 
against the estate.” (R. 58) 

The following concessions were also made by the 
appellee at the trial below: 
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“Mr. Lesh: I am prepared to concede on behalf 
of my clients that there is no poverty, no necessity 
driving either the trust company nor Mrs. Lay 
nor Mrs. Brown, that they are persons in rea- 
sonably comfortable circumstances. The details 
of their property I want to object to. 

The Court: As I recall the testimony it was that 
each of them received about half a million dollars. 

Mr. Wright: In excess of half a million dollars. 

Mr. Lesh: I am not sure that that figure is right 
but it is substantially correct. (R. 49) 

Mr. Wright: Do I correctly understand, Mr. 
Lesh, that your concession as to amounts and in¬ 
come and no necessity for moneys on the part of 
Mrs. Lay, applies also to Mrs. Brown? 

Mr. Lesh: Whether or not it be a fact I am will¬ 
ing for the purpose of the decision of this case to 
say that it may be so considered, that none of them 
are in necessitous circumstances. 

Mr. Wright: Your first concession was broader 
than that. 

Mr. Lesh: You used the word necessity just 
now. It is as broad as to one as to the other. I 
did not mean to narrow it. I am not tricking you 
with a phrase; I do not conceive that my case de¬ 
pends on that. 

The Court: I understand that the ladies do not 
need money. 

Mr. Wright: Yes. 

The Court: That is a unique situation in this 
court. 

Mr. Wright: With that understanding as put 
from the bench, I have no further questions of Mr. 
Shea.” (R. 54-55) 

The definite testimony as to the amount received by 
Mrs. Lay and Mrs. Brown from their father appears 
on page 59 of the record thus: 
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“That Four Million in bonds and stocks was 
divided amongst Dr. Bliss’s four children. The 
oldest daughter, Marcia, got about Five to Six 
Hundred thousand, and the youngest daughter 
about Seven hundred thousand.” 

These two ladies, Mrs. Lay and Mrs. Brown, are 
residuary legatees under Mrs. Bliss’s will, and as the 
final account of her executor shows (R. 58) each of 
them has already received out of their mother’s es¬ 
tate $70,699.00 and if this so-called arrearage of ali¬ 
mony is paid, it too will be divided amongst these two 
affluent and wealthy ladies. Under such circumstances, 
where are any equities in favor of the complainant? 
What is there which suggests the existence of any 
kind of a claim except for a mere “debt for money” 
with no “equities” surrounding it, and above all with 
no “equitable relief demanded or appropriate.” A 
court of equity is asked to do no more than to render 
a straight-out judgment at law for money on an old 
debt; how can a court of equity do this? 

THE EVIDENCE PROVED AN AGREEMENT BE¬ 
TWEEN THE PARTIES WHICH SUPERSED¬ 
ED THE ORDER OF MARCH 10TH, 1919. 

It is in the various reactions of twelve lay minds, 
in the various impressions made by evidence upon 
twelve different intellects, the interchange and dis¬ 
cussion of diverse views, that the advantage of a jury 
trial lies. It seems well nigh incredible, that a jury 
having heard the evidence which was introduced at 
bar upon the subject of the agreement, and being 
called upon to decide the matter while that evidence 
was fresh in their memories, could have overlooked or 
forgotten it, as seems to have been done by the Court 
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below. That there was an agreement, there can 
be no manner of doubt; the Bill of Revivor itself shows 
(R.—) that the appellant claimed the existence of an 
agreement before the Bill of Revivor was tiled; the 
evidence of the son, Arthur Bliss, is direct and posi¬ 
tive; it proves (R. 41) a definite agreement on the 
part of Mrs. Bliss, communicated to the appellant and 
accepted by him, that she would accept a reduction 
to $500.00 per month, in consideration of the appel¬ 
lant’s “not taking the matter into court, for reduction 
of the alimony.” (R. 41) 

He testified Record 41: 

“As I remember, my mother did not say much 
of anything at any time, and whether she called 
me on the phone or told me to come to see her a 
day or two afterwards, after that announcement 
I gave her, that I was fairly convinced that Dad 
would carry this into court, then she told me that 
she would agree to the reduction.” 

“Q. To what amount! 

A. To $500.00” 

It is true, that as shown on the same page of the 
Record but interrupted by one of the counsel with the 
question 

“This was the conversation in 1917?” 

The witness answered 

“I believe so.” 

yet an inaccuracy in the memory of this witness 
ought not to deprive the appellant of his rights, and of 
course does not. 
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Several times during the testimony of the witness, 
he made it perfectly manifest that the conversations 
which he had had with his father upon the subject of 
alimony occurred in 1919 in Florida; on page 40 of 
the Record he said, 

“I talked to her here in Washington at the 
Cairo, I don’t believe anyone else was present, but 
I cannot recall distinctly whether there was or not. 

I went back to Florida after I came from 
abroad in 1919, and saw my father there; it is my 
belief I went there for that purpose; I went to see 
him there. 

Q. Did you not talk to him about the subject of 
the alimony when you got there? 

A. I don’t remember. 

Q. Try to recall. 

A. I have talked to my father since I came out 
of the army about that alimony, but whether it was 
just at that particular time or not I could not say. 

Q. Well, when you did talk to him, after com¬ 
ing out of the army, did you tell him what your 
mother had told you? 

A. Yes.” 

And again (R. 39), 

“When I went away from here I went overseas 
in my army duties and was overseas until May or 
June, 1919.” * * * 

“When I went down to Florida on that occasion 
I went down from Washington but could not say 
how long I had been in town at that time.” 

Again (R. 43): 

“—After I came back from the War in 1919, 
as I remember, I went to Florida within two or 
three months, some time during that summer, to 
see my father. 
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Q. Did you discuss the question of alimony with 
him then, any further than you told us yesterday! 

A. I don’t know just when but I know the ques- 
• tion was discussed several times, after I came back 
from the war at different times.” 

From March 10th, 1919, the date of the decree, no 
payments were made by Dr. Bliss during the months of 
March or April, but a payment of $500.00 was made in 
May (R. 15) and regularly continued every month 
until Mrs. Bliss’ death. 

It is quite apparent from the testimony of Arthur 
Bliss, the son, that he was no ready witness for the 
appellant; the unwillingness or the inability of this 
witness to be accurate as to dates, affords opportunity 
for the appellees to embrace the desperate attempt 
which they have undertaken, to claim that the 
agreement to pay $500.00 monthly, did not relate to 
the order of March 10th, 1919; if it did not, to what 
order did it relate? An agreement to accept the re¬ 
duction to $500.00 a month was made some time or 
other. If she made it, the presumption is that she 
abided by it; she did until her death abide by the re¬ 
duction to $500.00 per month, from the $1000.00 per 
month named in the order of March 10th, 1919. 

WHETHER SHE AGREED TO THE REDUCTION 
IN 1917 OR 1919 IS IMMATERIAL. 

There is no doubt that she agreed to the reduction 
to $500.00 per month, as testified to by her son (R. 41). 
Whether this agreement was made in 1917 or 1919 is 
utterly immaterial, for the reason that no more than 
$500.00 per month has been paid since 1917 (Bill of 
Revivor, R. 5), and whenever the agreement to the re¬ 
duction was made, whether in 1917 or 1919, Dr. Bliss 
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relied upon it and performed it; Mrs. Bliss acquiesced 
in it and continued to re-ratify it by her conduct of 
acquiescence; under such circumstances, will a court 
of equity now permit her representatives to repudiate 
the agreement especially when Mrs. Bliss is dead and 
cannot testify herself, and neither can the appellant? 

The evidence not only proves but demonstrates the 
existence of an agreement made by the parties, to the 
payment of $500.00 per month which was adhered, 
acquiesced in and ratified by both of them. 

Here was an issue of fact, peculiarly appropriate 
for trial by jury: it was, whether the agreed reduc¬ 
tion of the alimony to $500.00 per month, was either 
expressly, or by implication and acquiescence, mu¬ 
tually accepted by them as applicable to the order of 
March 10, 1919. 

It is therefore urged that the learned Court be¬ 
low erred in not so finding and in not dismissing the 
Bill. 

That not only did the trial court err in entertain¬ 
ing jurisdiction of the Bill, but also upon the point 
of “ Laches/ ’ and in not giving effect to the agree¬ 
ment of reduction, is 

Respectfully submitted, 

Daniel Thew Wright, 
Philip Ershler, 

Attorneys for Appellant. 


t 


COUiff o.-*' ■* ^als 

D&TftsQr OF COLUMBIA 
^1120 


OFC 1 1 10--3 

-»- f 




r* 


31 tt % (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA- 

October Term, 1926. 


No. 4485. 


ALONZO O. BLISS, APPELLANT, 

vs. 


AMERICAN SECURITY AND TRUST COMPANY, 
EXECUTOR OF THE WILL OF EMMA 
C. BLISS, DECEASED. 


BRIEF FOR APPELLEE. 


PAUL E. LESH, 

Attorney for American Security and 
Trust Company, Appellee. 

December 10, 1926. 


PRINTED BY THE LAW REPORTER PRINTINS COMPANY, WASHINGTON, O. C. 



INDEX. 


Page 


The Issues on this Appeal.. 1 

Statement of Facts. 2 

Argument.. 14 

1. Relief was properly sought in equity, rather 

than at law._. 14 

2. Accrued alimony survives; is a fixed obliga¬ 

tion and is an asset of deceased plaintiff’s 
estate. 17 

3. Solvency of plaintiff’s estate, etc., no defense 

to action. 25 

4. There was no agreement between plaintiff 

and defendant superseding the order of 
March 10, 1919. 28 

5. Neither original plaintiff nor her executor 

has been guilty of laches. 31 










TABLE OF CASES. 

Page 

Barber vs. Barber, 21 Howard, 582. 18 

Caffrey vs. Caffrey, 55 App. D. C., 285, 4 F. (2d). 

952, 53 W. L. R., 395. 18 

Coffman, Administrator, vs. Finney, Administrator, 

65 Ohio St., 61, 55 L. R. A., 794. 24 

Craig vs. Craig, 163 Ill., 176. 20 

Dinet vs. Eigenmann, 80 Ill., 274. 23 

Lynde vs. Lynde, 181 L T . S., 183. 18 

Mackall vs. Casilear, 137 U. S., 556. 34 

McGowan vs. Parish, 237 V. S., 285. 15 

Miller vs. Clark, 23 Ind., 370 . 23 

Phillips vs. Kepler, 47 App. D. C., 384.18, 28 

Sistare vs. Sistare, 218 U. S., 1.18, 19 

VanNess vs. Ransom, 215 N. Y., 557, L. R. A., 


Waggaman vs. Earle, 25 App. D. C., 582. 31 

OTHER AUTHORITIES. 

Code of Law for the District of Columbia: 

Section 243. 15 

Section 251. 15 

Section 317. 17 

Section 978. 15 

19 Corpus Juris, 278. 21 

21 Corpus Juris, 134. 14 






















iltt % (flnurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1926. 


No. 4485. 


ALONZO 0. BLISS, APPELLANT, 

vs. 

AMERICAN SECURITY AND TRUST COMPANY, 
EXECUTOR OF THE WILL OF EMMA 
C. BLISS, DECEASED. 


BRIEF FOR APPELLEE. 


The Issues on This Appeal. 

The brief for the appellant makes contentions of 
fact and law without reference to the assignments 
of error, and without a specification of “such of the 
errors as” are “relied upon.” 

The assignments of error on this appeal are five in 
number (Rec., p. 22). 

Assignment numbered 1 related to defendant’s motion 
to dismiss the bill of revivor which was upon the single 
ground that the “plaintiff,” Emma C. Bliss, and “her 
representatives,” the appellee, her executor, have been 
guilty of laches (Rec., pp. 17, 22). 

No arguments are advanced nor error relied on in 
respect of assignments numbered 2 and 3 which related 
to the admission and exclusion of evidence. 

Assignments of error numbered 4 and 5 were mere 
assertions, the one affirmative and the other negative, 
to the effect that the decree of the court below was 
wrong (Rec., p. 22). In support of these blanket assign- 
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merits of error the appellant appears to argue: (1) that 
the cause of action is not one of equitable cognizance 
but belongs on the law side of the court; (2) that the 
ownership of sufficient assets by the estate of the 
deceased plaintiff, and by the residuary beneficiaries 
of her will, so that the funds here sought are not needed 
to prevent insolvency, are a defense to this claim; 
and (3) that the question of fact as to an agreement 
having been made by the deceased plaintiff not to 
assert this claim, as set forth in paragraphs 12 to 13 
of the answer, should have been resolved in favor of 
the defendant. 

On the contrary, the appellee respectfully submits 
that (1) the relief granted was appropriately sought in 
equity, in the pending equity cause, rather than at law; 
(2) that the right involved in the pending equity cause, 
to wit, the claim for accrued alimony, survives, and is 
a fixed obligation, (3) not affected by the solvency 
of plaintiff’s estate or the other similar considerations 
brought forward as equitable defenses to the action; 
(4) that there was no agreement between the deceased 
plaintiff and the defendant superseding the order 
of March 10, 1919; and (5) that neither the original 
plaintiff nor her executor has been guilty 'of laches. 
The numbered divisions of the preceding statement 
indicate the several topics discussed in this brief. 

It appears, convenient, however, to make first a 
more detailed statement of facts than is contained in 
appellant’s brief, which perhaps because of its brevity 
appears to us quite misleading. 

Statement of Facts. 

On March 31, 1904, this court decreed to the plaintiff 
an absolute divorce from the defendant. The decree 
recites (Ree., p. 2): 

“And the counsel for the complainant, Emma 
C. Bliss, and the counsel for the defendant, 
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Alonzo O. Bliss, after the court had announced 
its conclusion as indicated in the foregoing 
paragraph of this decree, having informed the 
court that they have agreed that the prayer of 
the bill of complaint in this case for the allow¬ 
ance of permanent alimony shall be granted 
in the manner and upon the terms following, it is 
further ordered, adjudged and decreed 

It was then decreed that the defendant should pay 
the plaintiff $1,000 on the first day of each month 
thereafter; that he should convey certain real estate 
to her, and clear from encumbrance the same and cer¬ 
tain other real estate apparently owned by plaintiff. It 
was then provided (Rec., p. 3): 

“5th. The foregoing provisions in favor of the 
complainant are in full of her interest in, and 
claim against, the estate of said Alonzo 0. Bliss, 
including her right of dower therein and such 
right of dower and also all of her interest in the 
personal estate of the said Alonzo O. Bliss are 
hereby absolutely discharged and released/’ 

The decree further provided that it should be (Rec., 
p. 3): 

“without prejudice to the right of the com¬ 
plainant to apply for an increase of the monthly 
payments hereinabove provided for, or the right 
of the defendant, Alonzo 0. Bliss, to apply 
for a reduction thereof, if there shall be here¬ 
after a substantial change in the financial con¬ 
dition of the defendant, Alonzo 0. Bliss.” 

There has been no application in this cause at any 
time made by the plaintiff for an increase in the monthly 
payments, nor by the defendant for a reduction thereof, 
and this decree continued operative and unchanged 
as to the monthly payments to the time of the death 
of the plaintiff on January 25, 1922. 
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On February 24, 1919, the plaintiff filed her petition 
(Rec., p. 4, et seq.) herein, wherein she informed the 
court that in December, 1917, Arthur L. Bliss, the 
son of plaintiff and defendant, had come to see the 
plaintiff and informed her that the business of the 
Alonzo O. Bliss Medical Company, in which the de¬ 
fendant held nearly all of the million dollars of pre¬ 
ferred stock, was not so profitable as it had been, and 
that the defendant was financially unable to make 
the monthly payments of SI,000, and therefore asked 
her, the plaintiff, to accept less; and she upon these 
representations agreed that the monthly payments 
might be cut in half. Her petition informed the court 
that the said Arthur L. Bliss had informed the defendant 
of her concession and had later told her that defendant 
asked him to thank her for her generosity. The pay¬ 
ment by the defendant for the month of December, 
1917, was thereupon made in the sum of $500, and 
his payments from that time until the date of her 
petition in 1919 had been at that rate. 

The plaintiff further informed the court by this 
petition that she had learned that the information 
given her as to the financial condition of the said defend¬ 
ant was untrue and misleading, and thereupon she 
had caused repeated demands to be made upon de¬ 
fendant for a return to the rate fixed by the decree 
and for the payment of the difference of S500 due 
in respect of each month that had elapsed. The plaintiff 
alleged her information as to the income of the de¬ 
fendant, Alonzo O. Bliss, stating the same to be in 
excess of $66,000 per year (a figure lower than the fact, 
Rec., p. 56). 

The plaintiff further by said petition called the 
court’s attention to the fact that no change had been 
made in the order directing the defendant to pay $1,000 
per month, nor had any change been sought by either 
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party as contemplated by the provision in the decree 
above quoted. 

She prayed that the accumulated deficiency of $500 
per month, amounting to $7,500, might be adjudged 
to be due her, and that the defendant might be ordered 
to resume his payments at the rate of $1,000 per month. 

As an exhibit to her petition, the plaintiff attached an 
affidavit of Harry K. Bliss, another son, as to the 
income of the defendant. 

Upon consideration of this petition, a rule to show 
cause returnable March 7, 1919, was issued by the court 
below 7 under date of February 24, 1919, and the rule 
and the petition were duly served by the Marshal 
on the defendant personally. (Rec., p. 9.) 

The defendant failed to appear or make answer to 
this rule and petition, and on March 10, 1919, the 
court below entered its order directing the defendant 
within ten days from the date thereof to pay to the 
plaintiff the sum of $7,500, arrears for the months 
from December, 1917, to February, 1919, and directing 
him to pay $1,000 monthly beginning March, 1919, 
in accordance with the decree of March 31, 1904, above 
quoted. A copy of this decree was (unnecessarily but 
doubtless because of the industry and care of the then 
counsel of plaintiff) placed with the Marshal for service 
on the defendant, and served by the Marshal on Wilson 
H. Barrett, Secretary of the defendant’s company, 
as is show r n by the Marshal’s return (Rec., p. 10). 

Mr. Barrett apparently sent the decree served on 
him to the defendant, who had left the city, for the 
defendant wrote Barrett from Miami, Florida, under 
date of March 13, 1919, in part as follows (Rec., p. 43): 

“Yours containing notice of suit of E. C. 
Bliss duly received. I shall make no defense. 
Arthur attended to the matter before. Perhaps 
he can settle it when he comes home. I guess 
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Harry saw that I got service the day I left. 
You will not pay out any of my money if you 
can avoid it. Continue to pay her $500 a 
month, and curtail her notes whenever I can 
spare the money. 7 ’ 

The direction thus given by defendant to ignore the 
decree of the court below was apparently followed by 
Mr. Barrett and other agents of the defendant, for 
the payments to the plaintiff continued to be at the 
rate of only $500 per month, with no payment on 
account of the arrearage so decreed to be paid. (Rec., 
p. 15.) 

There is no scintilla of evidence of an occurrence 
after the entry of this decree of negotiations of the 
kind claimed by appellant’s counsel in their brief to 
have occurred, that is, negotiations during the period 
“usually devoted to the preparation of an appeal” 
(appellant’s brief, pp. 4 to 5), resulting in an agreement 
on Mr. Bliss’ part to abandon an appeal provided Mrs. 
Bliss would abandon all benefit of the decree of March 
10, 1919, and agree to accept a reduction to $500 
per month. Such negotiations and such an agreement 
are set up in the answer of the appellant defendant; 
and he, as is hereinafter more fully noticed, asks this 
court to find that so unreasonable an agreement was 
made, purely upon the basis of the conjecture of counsel. 

The fact appears to be, and it appears from testimony 
adduced by the plaintiff as w r ell as that adduced by 
the defendant, that such negotiations as were ever 
carried on between the plaintiff and the defendant 
were through the same Arthur L. Bliss, their son; and 
his negotiations with plaintiff were in 1917. 

In the letter of the defendant above quoted, he said 
“Arthur attended to the matter before. Perhaps he 
can settle it when he comes home.” Arthur Bliss 
was at that time in the army overseas (Rec., p. 39). 
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He got back about the first of June, 1919 (Rec., p. 44). 
His father, the defendant, thereafter requested him to 
go to the American Security and Trust Company to 
see Mr. Houston, who was the trust officer who had 
been carrying on the affairs of his mother, the plaintiff, 
and had been requesting from the defendant payment 
on the $1,000 a month basis. He went there to acquaint 
the Trust Company with the arrangement which had 
been made in 1917 for payments at the rate of $500 a 
month. Mr. Houston then acquainted Arthur Bliss with 
the fact that the court had adjudicated upon this 
matter by its decree of March 10, 1919, and gave Arthur 
Bliss a copy of this decree. This apparently ended 
the interview; Arthur Bliss says that when he went 
there he had no knowledge of this decree of March, 1919. 
He says that he can not remember the date of this 
conversation, but it was certainly after his return to 
this country about the first of June, 1919 (Rec., p. 44). 

Thereafter Mr. Arthur Bliss talked to his mother 
on this subject matter. He can not recall “whether 
on that subject more definitely than any of the other 
conversations at that period ’’ (Rec., p. 47). Arthur 
Bliss does not remember that he communicated to his 
father what his mother had said in such conversations. 
He recalls that he saw his father and told him what 
Mr. Houston had shown him (the decree of March 10, 
1919), and Arthur asked his father why his father had 
not told him about that decree (Rec., p. 47). He testifies 
positively that he was not a negotiator or go-between 
in 1919 between his father and his mother as he had 
been in 1917 (Rec., p. 48). 

It is not pretended nor is it reasonable to suppose 
that there was any direct communication between 
plaintiff and defendant. Both were represented by 
counsel in the divorce case, and plaintiff was represented 
by counsel in February and March, 1919, and the de _ 
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fendant presumably then had counsel, but no counsel 
are called to substantiate the defendant’s present 
counsel’s hypothesis that there must have been some 
agreement resulting in the dropping of a contemplated 
appeal by defendant from the default decree which he 
suffered to be taken against him. 

On December 12, 1919, (having recently recovered 
this judgment and presumably having it in mind as 
an asset) Mrs. Bliss executed a will disposing of all of 
her property, leaving $10,000 to each of her sons, Harry 
K. and Arthur L. Bliss, and the residue, share and 
share alike, to her daughters, Marcia B. Wilson, now 
Mrs. Lay, and Mrs. Bertha B. Brown. (Rec., p. 36.) 

The plaintiff Mrs. Bliss died January 25, 1922, 
the defendant having meantime failed to comply with 
the terms of that decree and the plaintiff having taken 
no steps shown by the record other than the demands 
of her agent on the defendant, to reduce the same to 
cash in hand. 

Under date of May 10, 1922 (Rec., p. 63, plaintiff’s 
exhibit No. 2), her executor, the present appellee, 
sent a statement of the arrearages fixed by and accruing 
since the decree of March 10, 1919, to the defendant, 
and he replied under date of May 19, 1922, stating 
(Rec., pp. 44 to 45): 

“Mrs. Bliss signed an agreement in 1917, 
stating that if I would pay up balance of ali¬ 
mony due, of about $8,000 she would accept 
$500 per month as alimony for the balance of 
the term of payment. There is some $2,000 
still due, I understand, as shown by the note in 
your hand, which I am paying quarterly to the 
amount of $500 with interest.” 

This letter was offered in evidence on behalf of the 
appellee to show that after the death of Mrs. Bliss he 
was still relying on the agreement he had negotiated 
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through Arthur Bliss in 1917, which agreement, as we 
see it, was obliterated by the decree of March, 1919. 

The notes referred to are notes for overdue alimony 
ante-dating all of the transactions involved in this suit, 
which notes have been fully paid and are not involved 
herein (Rec., pp. 45 to 46, 61 to 62). 

The appellee executor replied under date of June 23, 
1922, sending to the defendant a copy of the decree of 
March 10, 1919 (referred to in that letter as of February 
24, 1919, the date of the filing of the petition on which 
it was founded), and requesting the defendant to execute 
a note for the balance due (Rec. p. 61, plaintiff’s exhibit 
No. 3). 

Under date of December 22, 1922, the appellee 
executor wrote the defendant advising him again of 
his indebtedness and stating that the estate would 
soon have to be settled, and stating further that since 
no reply to the letter of June 23, 1922, had been received, 
it would be placed in the hands of appellee’s attorney 
if no reply was received before January 10, 1923. 

Under date of January 8, 1923, the defendant replied 
by telegram (Rec., p. 58), stating that— 

“by a verbal agreement with the late Mrs. E. C. 
Bliss through Arthur L. Bliss the amount of 
alimony was reduced from one thousand to five 
hundred dollars per month.” 

The telegram further stated defendant’s hope that 
some arrangement could be made satisfactory to all 
parties concerned. The court will please note this 
reiteration of the reliance by the defendant upon an 
agreement negotiated not directly by himself, nor 
by any person other than Arthur L. Bliss, and the only 
agreement negotiated by Arthur L. Bliss was that con¬ 
cerning which he testified and concerning which the 
plaintiff had filed her complaint to cancel the same in 
1919. 
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Thereupon on April 28, 1923, the matter having been 
referred to counsel, the bill of revivor was filed, (Ree., 
pp. 10 et seq.), in which the ultimate facts involved in 
the foregoing recital were set out and the statement 
made that the plaintiff is advised that pursuant to the 
provisions of Chapter 2 of the Code of Law for the 
District of Columbia, (more particularly Sections 243 
and 251) the aid of this court in this cause might be 
invoked by the plaintiff to enforce the carrying out of 
the judgment and decrees of this court in this cause, 
requiring the payment of money from the defendant 
to the appellee’s testatrix. The court below directed 
that notice of the filing of this bill of revivor be by 
subpoena (Rec., p. 17). 

The defendant on May 25, 1923, moved to dismiss 
the bill of revivor. The motion was by the court over¬ 
ruled November 23, 1923, and the defendant answered 
December 6, 1923 (Rec., pp. 17-18). 

Generally speaking, the averments of fact contained 
in the bill of revivor are admitted in the answer. There 
should be noticed an averment of the petition and an 
admission in the answer which are stated inexactly in 
the brief for the appellant (foot of page 2). The bill 
avers that the defendant (Rec., p. 13)— 

“has set up claims of agreements with the said 
Emma C. Bliss made prior to the aforesaid petition 
filed and order entered in March , 1919 .” 

The answer (Rec., p. 19)— 

“admits that he has set up claims of agreement 
with the said Emma C. Bliss made prior to the 
aforesaid petition filed and order entered in 
March , 1919.” 

It does not appear from the bill, nor otherwise in this 
record, that the defendant had ever, to anyone, claimed 
to have made an agreement with the plaintiff subsequent 


11 


to the decree of March 10, 1919, until defendant so as¬ 
serted in the answer filed to this bill of revivor, as will 
in a moment be noticed. 

The answer sets up further that the residuary legatees 
of the will of Emma C. Bliss, her daughters, are persons 
of independent personal fortunes and that all claims 
against the estate prior to those of the residuary legatees 
have been satisfied (Rec., p. 19). The answer further 
sets up that “after the order made by this court on the 
10th day of March, 1919,” an agreement was made 
between the defendant and the plaintiff that if he would 
not appeal from said order and she would accept $500 
monthly in full, he would pay that sum, and that he 
has kept that agreement and has never undertaken to 
set aside the order of March 10, 1919 (Rec., p. 20). 

The answer further claims that there are no equities 
in the bill and sets up in general terms a claim of laches. 

The answer was executed in Florida (Rec., p. 21). 

At the trial the appellee relied upon the admissions 
in the answer, and the record in this case, including the 
decrees and pleadings above referred to, and produced 
also testimony of the assistant trust officers of the Trust 
Company, principally to identify the correspondence 
above referred to, and to refute the allegation laches on 
the part of the appellee. 

At the trial of the case the defendant over the 
appellee’s objection introduced in evidence sufficient of the 
record in the administration case of the estate of Emma 
C. Bliss to show that the estate was of substantial 
size and that the beneficiaries were her daughters, 
Mrs. Lay and Mrs. Brown. Defendant sought to show 
by the testimony of the witness James McD. Shea, 
the secretary and treasurer of the Bliss Medical Company 
and the Bliss Properties, what were the property hold¬ 
ings and what were the incomes of Mrs. Lay and Mrs. 
Brown. 
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Thereupon counsel for the appellee, though protesting 
the immateriality of the inquiry and objecting to it, 
conceded that there was “no poverty” and “no necessity 
driving either the Trust Company, nor Mrs. Lay, nor 
Mrs. Brown,” and that “they are persons in reasonably 
comfortable circumstances” (Rec., p. 49). Upon this 
concession being made of record, defendant’s counsel 
did not push further this line of inquiry (Rec., p. 55). 

The defendant produced as a witness also Arthur L. 
Bliss, who testified, over the appellee’s objection, to 
the distribution of certain stocks and bonds by the 
defendant among his children (Rec., pp. 37 to 38), 
and also over like objection to the agreement he nego¬ 
tiated with his mother in December, 1917, on behalf of 
his father for the reduction of her alimony (Rec., pp. 38 
to 41). 

He also testified, partly on direct and partly on cross 
examination to the occurrences in which he participated 
after his return from overseas in June, 1919, (Rec., pp. 
43 to 44) and to the close relation between the defendant 
and his youngest son born of his second marriage, 
who is living with the defendant in Florida (Rec., pp. 
44, 47). 

As an incident to the cross-examination of Mr. Shea, 
there was produced a schedule of the income of the 
defendant passing through his Washington office (the 
records of the defendant’s business in Florida being 
kept at Miami, Rec., p. 59), showing that his income for 
the years with which we are here concerned (if indeed 
this court has any concern with a question foreclosed 
by a decree) that is, 1918 to 1922, inclusive, varied 
from $74,500 per year to $84,000 per year (Rec., pp. 
56 to 57). 

The deposition of the defendant was taken in Florida 
and introduced in evidence; his direct testimony was 
solely along the line which had been admitted over the 
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objection of the plaintiff, viz., it was as to the distri¬ 
bution by him in 1912 of certain stocks and bonds 
among his children (Rec., pp. 58-59). He further 
testified that the records of his Washington business 
are in Washington; that he has a business in Miami 
of which the records are kept in Miami. 

The bulk of the statement of the evidence is a steno¬ 
graphic transcript of the occurrences in the court below, 
including the statements of counsel, which in the 
opinion of counsel for the appellant were unnecessary 
to be included in the transcript of the evidence; but, 
as appears by the record, the statement of the evidence 
was settled by consent, because counsel for appellee 
did not consider that the form of the statement of the 
evidence was of sufficient importance to merit contro¬ 
versy about it. 

It is noteworthy, however, that such support as is 
given by the record to the theory now advanced by ap¬ 
pellant concerning an agreement having been made 
by the plaintiff subsequent to the decree of March 
10, 1919, appears in the remarks of appellant’s counsel 
and not in the evidence. 



14 


ARGUMENT. 

1. Relief Was Properly Sought in Equity, Rather 

Than at Law. 

Defendant’s principal contention on this appeal 
appears to be that “the relief sought” was “a straight- 
out money judgment for an overdue debt, upon which 
the defendant was entitled by the constitution to a 
jury trial.” (Brief, p. 6.) 

If this were a sound contention, then every woman 
who has procured an absolute divorce, with permanent 
alimony awarded, whose adjudicated right to alimony 
is flouted by the defendant, her former husband, is 
relegated to an action at law. Yet, daily the equity 
courts are entertaining petitions of the plaintiff’s in 
what have been divorce cases, who seek only uncondi¬ 
tional decrees for the payment of money, and enforce¬ 
ment of such decrees, upon their allegations, (plus proofs 
or defaults,) that alimony payments have become past 
due and remained unpaid. Such women invoke afresh 
the jurisdiction of equity courts in the causes in which 
the divorces were granted, legal strangers though they 
are to their ex-husbands, to secure nothing but money, 
though the relief peculiar to equity, the dissolution of 
the marriage ties, has been granted and the jurisdiction 
to decree divorce has been exhausted by the original 
decrees. 

The basis of the practice is of course simple and 
fundamental. It is thus stated in Corpus Juris— 

“It is a well settled rule that a court of equity 
which has obtained jurisdiction of a controversy 
on any ground, or for any purpose, will retain 
such jurisdiction for the purpose of administering 
complete relief and doing entire justice with 
respect to the subject matter, particularly with 
respect to the enforcement of its own decree.” 
(21 C. J., 134.) 
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Mr. Justice Pitney, in McGowan vs. Parish, 237 
U. S., 285, an appeal from this jurisdiction, summarized 
the rule as follows: 

“The simple issue that remained was, of 
course, of such a nature that it would have been 
the proper subject of an action at law had it 
not orginally been bound up with questions 
appropriate for decision by an equitable tribunal. 
But ‘a court of equity ought to do justice com¬ 
pletely, and not by halves;’ and a cause once 
properly in a court of equity for any purpose will 
ordinarily be retained for all purposes, even 
though the court is thereby called upon to 
determine legal rights that otherwise would not 
not be within the range of its authority.” 

The power of the equity court to determine what 
alimony is overdue under its own (then) prospective 
decrees, and to enforce the payment of what may be 
found due and unpaid, could, therefore, be sustained 
independently of express statute, but the Code of Law 
for the District of Columbia provides also as follows: 

“Sec. 978. After a decree of divorce in any 
case granting alimony and providing for the 
care and custody of children, the case shall still 
be considered open for any future orders in those 
respects.” 

It seems indisputable that Mrs. Bliss, the original 
plaintiff, could have filed a petition similar to the 
bill of revivor praying similar relief, which would have 
been good against an objection that there was no 
jurisdiction in equity. 

There remains to be considered the effect of her death. 

The Code of Law for the District of Columbia provides: 

“Sec. 243. Equity Suits.—No suit in equity 
shall abate by the death of any of the parties in 
cases where the rights involved in the suit survive.” 

“Sec. 251. Bill of Revivor.—A bill of revivor 
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or supplemental bill in the nature of a bill of 
revivor may be filed, instead of a suggestion of 
the death of a party, and notice thereof shall be 
given to the defendant by subpoena or the service 
of a copy of such bill, if he be found within the 
District, as the court may direct; or, if the party 
be a non-resident or secrete himself or evade 
the service of the summons, or if his residence 
be unknown, then notice by publication may 
be given as against non-resident defendants.” 

If, therefore, Mrs. Bliss had a right, which she could 
enforce in this action, to invoke further the jurisdiction 
of the equity court, her executor could by bill of revivor 
enforce that right in this cause provided— 

“the rights involved in the suit survive” (Code 
243, supra.) 

The remaining right involved in the suit was the 
right to monthly payments of money. The nature 
of that right needs to be examined to determine if it 
survived. 

It should be noted that this need not be done to meet 
any argument advanced by appellant, because appellant 
by here insisting that the right is one cognizable at law, 
concedes the determinative point. If the right survives, 
cognizable at law or in equity, it survives, and the 
Code Section applies and keeps the action alive for re¬ 
newal by the procedure prescribed. 

Doubtless if an independent action at law had been 
brought by the Executor, appellant’s counsel would have 
been as ready to contend that the defenses of laches 
and lack of equity which he now here advances, were 
of peculiarly equitable cognizance, and that the law 
action was inappropriate. 

Therefore, though defendant appellant presents here 
no arguments to the contrary, the orderly presentation 
of our case requires, as we see it, that we refer briefly 
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to the authorities on the nature of alimony as affected 
by the death of the plaintiff to whom it is decreed. 

2. Accrued Alimony Survives; Is a Fixed Obligation 
and Is an Asset of Deceased Plaintiff’s Estate. 

We respectfully submit that it is settled in this juris¬ 
diction that a decree for alimony creates a judgment 
debt as to past due installments. It follows that the 
judgment credit in favor of the estate of Mrs. Bliss is 
such an asset of the estate as is collectable by the 
Executor from the judgment debtor, provided only that 
it be first appropriately established that the judgment 
has not been paid and an unconditional decree be entered 
for the amount due. Such past dueinstallments of alimony 
are therefore property, and by Code Section 317 it is 
provided that certain enumerated species of property 
“and every other species of personal property,” with 
certain immaterial exceptions, “shall be considered 
assets to be administered by an executor or adminis¬ 
trator.” 

Contentions were made in the court below to the 
contrary, on the theory that alimony is a right so per¬ 
sonal to the wife that it is enforced only when necessary 
for her protection, and that the right to its collection 
dies with her unless the balance due as alimony is re¬ 
quired for the payment of her creditors. 

The appellant has not renewed this contention in this 
form in this court. Appellant has, however, been careful 
to point out that the balance due is not needed to 
pay the creditors of the original plaintiff (Brief, 
pp. 15 to 17), and much emphasis is laid upon the large 
amount already paid Mrs. Bliss during her lifetime 
(Brief, pp. 2, 4, 5). If appellant has any purpose in 
bringing forward and emphasizing these facts, it must 
be to indicate that enough has already been paid for the 
protection of the plaintiff and her daughters from want ? 
and that therefore no more should be decreed. 
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Such contentions are to be answered by a considera¬ 
tion of the authorities bearing upon alimony. When 
this question was first submitted to the court below 
upon the motion to dismiss the bill of revivor, the execu¬ 
tor cited the cases of Sistare vs. Sistare, 218 U. S., 1, 
and the cases there discussed, principally Barber vs. 
Barber, 21 Howard 582, and Lynde vs. Lynde, 181 
U. S., 183, 187. Since that time this court has decided 
the case of Caffrey vs. Caffrey, 55 App. D. C., 285, 4 
F. (2d) 952, 53 W. L. R., 395. The case last cited and 
Phillips vs. Kepler, 47 App. D. C., 384, appear to make 
plain the finality of decrees for alimony as to past due 
instalments so as to make further discussion of the 
principles involved unnecessary. 

In the Caffrey case this court said: 

“Section 978 provides that, after a decree of 
divorce in any case granting alimony, for the pur¬ 
poses above mentioned, ‘the case shall still be 
considered open for any future orders in those 
respects.’ The question, therefore, is whether 
this reservation is prospective or retroactive.” 
• • • • • 

“The language of.section 978 does not, in our 
view, clothe the court with the power exercised 
in this case. It does no more than authorize 
the court, as conditions change, to alter or modify 
its decree as to future payments, as was the 
effect of the ruling in Phillips vs. Kepler.” 

In the case of Phillips vs. Kepler, this court said, citing 
the Sistare case: 

“The contention against the finality of the 
decree is based upon the provision which says 
that the requirement touching the alimony is 
to endure only ‘until the further order’ of the court. 
But this does not disprove its finality as to in¬ 
stalments past due. The decree may no doubt 
be altered by the court as to future payments, 
but there is no suggestion in it that, as to the 
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instalments which have matured, it is not 
final. ” . . . 

“In view of this and of the authorities cited, 
we hold that the modification of the decree, if 
made, would operate prospectively only, and 
hence that the decree is final as to the instalments 
of alimony in arrears.’’ 

It seems therefore that in this jurisdiction there is 
no power in the court below to modify a decree for ali¬ 
mony made as an incident to the grant of an absolute 
divorce as to the instalments thereof which have already 
accrued, and such judgment is as to past due instalments 
like any other judgment for money. 

It seems, however, that this is not the law in all 
jurisdictions and the fact that a contrary rule prevails 
in some courts has led to some contrariety of decision 
with regard to the nature of the debt created by overdue 
alimony instalments when the plaintiff, the judgment 
creditor, has died. Commenting on the differing doc¬ 
trines concerning decrees of alimony, the Supreme 
Court in the Sistare case said (p. 16): 

“First, that, generally speaking, where a decree 
is rendered for alimony and is made payable in 
future installments the right to such instalments 
becomes absolute and vested upon becoming 
due, and is therefore protected by the full faith 
and credit clause, provided no modification of 
the decree has been made prior to the maturity 
of the instalments, since, as declared in the 
Barber case, ‘alimony decreed to a wife in a 
divorce of separation from bed and board is 
as much a debt of record, until the decree has 
been recalled, as any other judgment for money is.’ 
Second, That this general rule, however, does not 
obtain where by the law of the State in which a 
judgment for future alimony is rendered the right 
to demand and receive such future alimony is 
discretionary with the court which rendered the 
decree, to such an extent that no absolute or 
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vested right attaches to receive the instalments 
ordered by the decree to be paid, even although 
no application to annul or modify the decree 
in respect to alimony had been made prior to the 
installments becoming due.” 

In jurisdictions where the enforcement of an alimony 
decree is discretionary with the court, it might well be 
doubted whether the past due instalments were a fixed 
debt or asset collectable by the executor. Doubts 
which may arise in such jurisdictions have no basis in 
this jurisdiction where past due instalments are fixed 
debts. 

There should also be kept in mind the distinction 
between allowances made to the wife to be paid while 
the marriage relation still subsists, on the one hand, 
and alimony after an absolute divorce, on the other 
hand. Upon this point, in a case, however, which 
did not involve the death of the wife, the court in 
Craig vs. Craig, 163 Ill., 176, said: 

“It is to be noted that there is a marked 
distinction between permanent alimony decreed 
upon a dissolution of the marriage relation, 
and either an allowance pendente lite of tem¬ 
porary alimony, or alimony allowed upon a 
divorce a mensa et thoro, or an allowance under 
our statute of separate maintenance. In re¬ 
spect to alimony of the several kinds last men¬ 
tioned the parties stand before the court and in 
relation to each other as husband and wife; 
but in respect to alimony allowed after divorce 
from the bonds of matrimony, they stand before 
the court and in regard to each other upon such 
footing as that the legal liability of the divorced 
husband for alimony is in the nature of an 
obligation or duty to a stranger.” 

And it was held in the Craig case to be error to cancel 
the divorced husband’s liability upon accrued instal¬ 
ments of alimony awarded upon absolute divorce, and 
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to substitute therefor a new obligation for future pay¬ 
ments of alimony, as it was problematical whether all 
or any of such future payments would accrue, as they 
would terminate upon the death of either party in the 
absence of a specific provision to the contrary. 

In this jurisdiction, however, and in a case where 
the divorce granted was absolute, it would seem to 
follow from the principles already adjudicated that the 
right to the unpaid overdue instalments survives and 
belongs to the estate of the deceased wife. 

This has been settled in jurisdictions in which judg¬ 
ments for alimony are given the same effect as here. 

In Corpus Juris the rule is thus laid down: 

“Arrears of alimony. Where the decree or 
order for alimony on the dissolution of the 
marriage status by divorce provides for annual 
payments, the right to collect alimony due 
and unpaid at the time of the wife’s death may 
be enforced by her personal representative.” 
19 C. J., 278. 

There appears to have been some diversity of decision 
by the courts of New York until it was settled by the 
decree of VanNess vs. Ransom, 215 N. Y., 557, L. R. A., 
1916 B, 852, that an action by a woman to recover 
unpaid instalments of alimony is not abated by her 
death but her personal representatives may be sub¬ 
stituted to prosecute the action to a termination. 
In this case there was an absolute divorce in 1867 
and a decree for alimony at the rate of six hundred 
dollars a year in equal quarterly payments, and the 
husband died in 1911 without having ever paid any 
alimony. The wife brought the present action upon 
the judgment to recover the alimony and died pending 
the suit. The court said: 

“I do not see how, in justice, it can be said that, 
if the husband failed to pay according to the 
terms of the judgment, and the wife thereafter 
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died, the judgment in her favor lapsed as to 
the amount already accrued, and can not be 
enforced by her personal representatives. The 
husband can not be heard to say that the wife 
had not required the alimony for the purposes 
of her support. The court, by the decree, 
determined on a full consideration of the con¬ 
ditions existing, that it was proper the husband 
should pay the sum mentioned. If he did not 
pay, and the wife drew upon her own resources 
or obtained otherwise the means of support, 
the husband should not be relieved to that 
extent from the obligations of the judgment. ,, 
• •••••• 

“But alimony is not a personal claim in the 
same sense that a cause of action for slander or 
assault is personal. It is personal in a sense 
that it is a provision made by the court in favor 
of the wife for her maintenance and support, 
and can not be diverted from that purpose. 
It takes the place of the husband’s liability 
which ended with the divorce. If there had 
been no divorce, the husband’s liability would 
have continued while the marital relation existed, 
and liability on the judgment should continue 
to the same extent. Therefore, the alimony 
sued for in this action, which accrued prior to 
the death of the wife, was not a personal claim 
that died with her, but a right which survived 
in favor of her personal representatives. To hold 
otherwise would be to defeat the object of the 
law and seriously impair the value of the decree 
in the wife’s favor by depriving her of the credit 
which she would have to obtain means of support. 

“Though the court regards a judgment for 
alimony as property of a peculiar species, which 
needs the protection of the court, still it is a 
judgment rendered after a verdict or decision 
imposing a liability on the husband to pay a 
particular amount of money, and it does not 
abate until its purpose is accomplished, any 
more than any other judgment for money. 
Carr vs. Rischer, 119 N. Y., 117, 23 N. E., 296.” 
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Dinet vs. Eigenmann, 80 Ill., 274, was originally a bill 
for divorce filed by Elizabeth Dinet against Joseph 
Dinet and a cross bill filed by Joseph Dinet. The 
jury found the defendant in the original bill guilty and 
the defendant in the cross bill not guilty. The court 
ordered the husband to pay $10,000. in a lump sum and 
$2,000 per year as permanent alimony. 

Elizabeth Dinet died and her administrator sought 
to collect the alimony due at the time of her death. 

The court in upholding the right of administrators 
and executors to collect unpaid alimony in cases of this 
kind said: 

“It was a duty imposed by the statute upon 
him to contribute to the support of the divorced 
wife; and when the amount w r as ascertained and 
fixed, the right to the money became vested and 
as fully fixed, as had the money been paid or the 
husband had given his note for the amount. 
The husband could not resume it, nor did he 
become entitled to it on her death. It was abso¬ 
lutely the wife’s, and went to her representatives 
precisely as would any other money decree 
against any other person. It then follows that 
her executor or administrator had the right 
to proceed and collect it in the s&me manner 
that any other decree could be enforced after the 
death of theperson in whose favor it was rendered.” 


In Miller vs. Clark, 23 Ind., 370, Richard D. Miller, 
the appellant, filed a complaint in the court below to 
enjoin the collection of a balance unpaid, on a decree 
of alimony by the Warren Circuit Court, on the granting 
of a divorce in favor of his former wife, Sarah Miller, 
since deceased. A temporary injunction was granted 
by the judge and later a demurrer was sustained, the 
temporary injunction dissolved and the complaint 
dismissed. 

667-D—3 
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The Court said: 

“The only question presented for the con¬ 
sideration of this court is, can arrears of alimony 
decreed by the court in favor of a divorced 
wife, under the statute of this state be collected 
after her death by her administrator?” 

. . . “The court, under the authority to 

decree alimony to the wife, should make a just 
and equitable settlement between the parties 
of their marital relations, in view of all the 
circumstances of that relation, and of the prop¬ 
erty of the parties, and their joint labors in the 
accumulations during the marriage; and that the 
sum so given to the wife should thereupon 
become her absolute property, as upon an 
equitable partition between them.” 

In Coffman, administrator, vs. Finney, administrator, 
65 Ohio St., 61, 55 L. R. A., 794, a wife had secured an 
absolute divorce and a decree for $2,000 alimony; 
the defendant had appealed, and while the appeal was 
pending he killed the plaintiff and himself. Adminis¬ 
trators were appointed for both estates and the adminis¬ 
trator of the wife’s estate filed a supplemental petition 
in the Circuit Court where the appeal was pending 
making the husband’s administrator party, and praying 
that the case might proceed to judgment and alimony 
allowed as prayed in the original petition and as granted 
by the court below. Motions to strike and demurrers 
were overruled, answer was filed and judgment rendered 
against the husband’s administrator. The court said: 

“The contention of plaintiffs in error, in 
support of their claim of error, is that the suit 
pending in the circuit court, being one for ali¬ 
mony, was strictly personal, and upon the death 
of both the plaintiff and the defendant the suit 
abated, and could be revived neither in favor of 
the plaintiff nor against the personal repre¬ 
sentative of the defendant.” . . . 

“Had she died after the decree, and no appeal 
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been had, no one would doubt that the judgment 
would have been available to her personal 
representative, just as other indebtedness due 
to her, and collectible by her representative. 
This being the nature of the claim, and the 
form of the judgment which embodied it, why 
should it not survive? If the administrator of 
the divorced plaintiff could have proceeded 
to collect the claim as a judgment, why, in 
reason, should he not have the right to prosecute 
the collection of the claim, a claim which the law 
had established, in any court to which it would or 
might be carried?’’ 

It was therefore held that the right of action had 
survived and the administrator could prosecute it, and 
the judgment was affirmed. 

It is therefore confidently submitted that the right 
involved in the equity suit brought by Mrs. Bliss 
and remaining at the time of her death, that is, the 
right to alimony accrued to the time of her death, 
survived. Therefore the suit in equity did not abate 
and the court below properly retained and exercised its 
jurisdiction over the subject matter. 

3. Solvency of Plaintiff’s Estate, Etc., No Defense to 

Action. 

Throughout the brief for appellant occur detached 
statements emphasizing the amounts of money already 
paid by defendant to plaintiff, and the fact that certain 
stocks and bonds were divided by the defendant among 
his children, his two daughters being the beneficiaries 
of the will of Mrs. Bliss, who will receive the benefit 
of the present judgment. These facts are made the 
basis of an argument that there are “no equities” 
which require equitable relief to be granted (brief, 
pp. 15 et seq.). 

When this line of evidence was first offered in the 
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court below, counsel for the plaintiff appellee objected 
saying (Rec., p. 35): 

“I do not believe your Honor is going to try 
out the matter of distribution among the Bliss 
family and decide whether one or the other 
ought to get some more money, just substituting 
your judgment of what would have been a nice 
family distribution for the situation in which 
your Honor finds the family.” 

Nevertheless, testimony along this line was admitted 
and the concessions to the effect that the residuary 
beneficiaries of Mrs. Bliss’ will are in reasonably com¬ 
fortable circumstances were made (Rec., pp. 49, 54 to 
55). 

Since these facts are in the record, if they are to be 
considered at all, it should be remembered that, though 
the defendant’s own testimony is to the effect that 
his two daughters, the residuary beneficiaries of the 
plaintiff’s will, got five to seven hundred thousand 
dollars apiece of stocks and bonds in a family settlement 
made by the defendant in 1912 (Rec., pp. 59 to 60), 
it appears that among the stocks and bonds divided by 
the defendant among his children were one million 
dollars of the preferred stock of the medical company, 
and that the dividends on this preferred stock were 
reserved to Mr. Bliss, the defendant appellant, for his 
lifetime. 

This appears as a part of the concession which is 
quoted from record, (p. 49), in the appellant’s brief 
(p. 16), but does not there appear in full. What counsel 
said by way of concession was: 

“Mr. Lesh: I am not sure that that figure is 
right but it is substantially correct. 

It is my understanding as to this preferred 
stock transferred to Mrs. Lay and Mrs. Brown, 
the income has been reserved by Mr. Alonzo 
Bliss for his lifetime.” 
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Independently of this qualification of the concession 
of counsel, it was affirmatively established by a witness 
produced by the defendant himself that he has continued 
to receive the dividends on practically all of the million 
dollars of outstanding stock of the medical company 
(Rec., p 55). 

It needs to be kept in mind that the defendant’s income 
from Washington sources alone, exclusive of his Miami 
business, for the years with which we are here concerned 
was as follows: 1918, $79,089.38; 1919, $79,523.86; 
1920, $84,118.93; 1921, $79,153.58; and 1922, $74,629.62 
(Rec., pp. 56 to 57). The average annual income for 
these years (from Washington sources) was therefore, 
$79,303.07. In view of these figures it is difficult to 
see that any hardship or inequity would be inflicted 
upon the defendant by requiring of him that he per¬ 
form his agreement and carry out the decree of the 
court that he pay in full to his wife $12,000 per year 
to the date of her death. 

Even if there w^as a hardship involved, the defend¬ 
ant’s remedy was certainly to have applied for a modi¬ 
fication of the decree which would have operated as 
to instalments accruing after the modification. 

It is respectfully submitted, however, that in the 
present posture of the case the appellee need not attempt 
to persuade the court that the amount of alimony de¬ 
creed to be paid w T as the appropriate amount, or even 
that it w T as an adjustment which w T ould be made now if 
the matter was new. The authorities cited under 
the preceding title, supra , pages 18 to 25, are relevant 
and controlling. As to the past due instalments the 
rights of the parties are fixed by the decrees of March 
31, 1904, and March 10, 1919. 
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4. There Was No Agreement Between Plaintiff and 
Defendant Superseding the Order of March 10, 
1919. 

It seems unnecessary to discuss what would be 
the legal effect of such an agreement as defendant ap¬ 
pellant would have us believe he made with his deceased 
wife to the effect that she would accept less than the 
amount decreed to be paid her, for the reason that the 
defendant appellant wholly failed to prove that there 
was any such agreement as a matter of fact. 

But if there had been one, it would appear to be similar 
to the agreement set up in defense in the case of Phillips 
vs. Kepler, 47 App. D. C., 384, 387, where this court said: 

“Did the court err in adjudging that the affi¬ 
davit of defense was devoid of merit? The affi¬ 
davit alleges that there was an agreement be¬ 
tween the defendant and the plaintiff whereby 
she was to accept $15 per month instead of the 
$25 per month allowed her by the court, and 
admits that defendant has not paid plaintiff 
$101.50 of the sum that would be due her under 
this arrangement. 

A mere agreement to take less than the amount 
of a liquidated debt is without consideration and 
is non-enforceable. This is elementary.” (Citing 
authorities.) 

This same element, lack of consideration moving to 
Mrs. Bliss, makes it highly improbable as a matter of 
fact that such an agreement would have been made by 
her. 

She had in December, 1917, in response to repre¬ 
sentations of hardship imposed upon the defendant, 
made through Arthur Bliss an agreement to permit the 
defendant to pay her only $500 per month. There is 
no question about this, and she so asserted in her own 
petition filed in March, 1919, (Rec., pp. 6-7), and the 
appellee so asserted in its bill (paragraph 5, Rec., 
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pp. 11 to 12), in which Mrs. Bliss’ former petition is 
referred to and prayed to be read as a part thereof. 
Having discovered that she was misled into making 
this agreement, she filed her petition of February 24, 
1919, and obtained the decree of March 10, 1919, all 
for the purpose of cancelling her concession, obtaining 
judgment for the arrearages and restoring the monthly 
rate of $1,000. Defendant would have us believe that 
having applied to the court with these ends in view, 
and after getting the decree she sought, she then agreed 
that if the defendant would not appeal from that decree, 
she would take no benefit whatsoever under it. A 
more unreasonable or one-sided agreement could not 
be supposed. He was in no position to appeal from the 
default judgment. If he had appealed, successfully, 
she could have lost no more than he would have us 
believe she gave up without a struggle. She might 
as well not have come into court at all as have accepted 
what his counsel now says she must have agreed to. 

In fact, he has not paid her $500 a month each month, 
for it appears by the decree of March 10, 1919, (Rec., 
p. 10) that the March payment had not yet been made. 
Neither it nor the April, 1919, payment were ever 
made, either in the sum of $1,000 or in the sum of $500. 
The first payment after the decree was that of May, 
1919, (Rec., p. 15). 

In the statement of facts, supra , p. 5, appears what the 
defendant did after the decree of March 10, 1919. 
He immediately instructed his agents to disregard the 
decree and expressed an intention to have his son 
Arthur attend to it when he came home, and Arthur 
did not return home until about the first of June, 1919. 

Yet the appellant in his brief quotes disconnected 
excerpts from the testimony of Arthur Bliss (brief, 
pp. 18 to 20) in an attempt to prove that in the interval 
between March 10th and May 19th, “two months” 
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(brief, p. 4), “which is usually devoted to the preparation 
of an appeal,” the agreement claimed was negotiated 
by Arthur Bliss. One can not within the reasonable 
compass of a brief discuss evidence line by line, nor 
quote the evidence which plainly shows that the ex¬ 
cerpts quoted in appellant’s brief do not sustain the 
appellant. 

Arthur Bliss’ testimony as printed in the record is 
interrupted by argumentative matter and quotation, 
but comprises not quite eleven pages in all (Rec., pp. 
37 to 48). .Most of it is summarized in the foregoing 
statement of facts (supra, pp. 6-7, 12). If it is read 
as a whole with the fact in mind that there is no question 
that in December, 1917, Arthur Bliss did negotiate an 
agreement between his father and his mother, we are 
confident that the court will conclude that there is no 
basis for the appellant’s present claim of a new agree¬ 
ment having been made after the decree of March 10, 
1919. The final questions and answers of his testimony 
were these (Rec., p. 48): 

“Q. In 1919, were you a negotiator or a go- 
between between your mother and your father 
as you had been in 1917? A. There were no 
negotiations whatsoever in 1919 concerning— 
Q. (Interposing.) From you, I mean? A. No.” 

In discussing the testimony of Arthur Bliss, appellant 
in his brief states that his memory as to dates is in¬ 
accurate (pp. 18 to 20). His memory as to dates was 
certainly clear to a degree quite unusual, by reason of 
the fact that he was able to fix occurrences with reference 
to the several periods of his service in the army and the 
time he spent overseas. He was appellant’s witness 
and there was no testimony whatsoever contradicting 
him, so that the assertion in the brief that he was in¬ 
accurate is without basis in the record. 

The final heading of the appellant’s brief is “Whether 
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she agreed to the reduction in 1917 or 1919 is immaterial.” 
In support of this proposition appellant argues that 
“whether in 1917 or 1919, Dr. Bliss relied upon it and 
performed it; Mrs. Bliss acquiesced in it and continued 
to re-ratify it by her conduct of acquiescence.” 

It seems remarkable that a brief based upon a record 
which has in it Mrs. Bliss’ petition of February 24, 
1919, (Rec., p. 4) counsel would feel free to argue that 
Mrs. Bliss acquiesced in and ratified the agreement in 
reduction of the alimony which Arthur Bliss negotiated 
with her in December, 1917. It is difficult to conceive 
how her repudiation of that agreement could have been 
more express, direct or effective than it was by the 
petition upon which the court granted her the relief of 
March 10, 1919. 

5. Neither Original Plaintiff Nor Her Executor Has 

Been Guilty of Laches. 

Alleged laches of both the original plaintiff and present 
appellee were the ground of the motion to dismiss 
(Rec., p. 17), and were asserted in general terms in the 
answer (paragraph 15, Rec., p. 20). In support of this 
claim appellant’s brief, (pagps 11 to 14,) cites authorities 
to establish that the doctrine of laches does not depend 
upon mere lapse of time, and that unexplained delay 
for a period even short of the period of the statute of 
limitations, if it resulted in such a change of the situation 
of the parties as would prejudice the defendant in his 
assertion of his defense, may be considered laches. 
The soundness of these authorities and of the expressions 
of the doctrine contained in the excerpts from them, 
are not questioned. The answer of the appellee to this 
argument might well be expressed in the words of this 
court in Waggaman vs. Earle, 25 App. D. C., 582, 590, 
“but if there are any laches in this case, they are the 
laches rather of the defendant than of the complainant.” 



32 


It is claimed by the appellant that inasmuch as Mrs. 
Bliss has died and Mr. Bliss’ testimony if it had been 
offered (and it was not) to show any negotiation or agree¬ 
ment with her, could have been objected to, therefore 
testimony vital to the defendant has been lost. The 
fatal defect of this contention is that the defense claimed 
is that an agreement was made pending a possible appeal 
from the order of March 10, 1919, and between March 
10, 1919, and May 9, 1919, (brief, pp. 4, 5, 18, 20). 

Mr. Bliss had gone to Florida promptly upon the 
passage of the order of March 10th and was there by 
the 13th of March. His hope was that Arthur Bliss 
would negotiate an agreement for him, and his claim 
is that Arthur did. 

There is not a scintilla of claim in the case that 
Mr. Bliss himself negotiated an agreement. 

It is perfectly obvious that all that the defendant could 
have testified to consistent with his claim would have 
been that Arthur had told him something, and de¬ 
fendant’s counsel doubtless refrained from asking de¬ 
fendant anything about this (and defendant testified, 
Record, pp. 58 to 60) because defendant’s counsel either 
knew that defendant’s testimony would not help, or 
that it would be objectionable as mere hearsay, and not 
because any objection founded upon the statute having 
to do with transactions having to do with deceased 
persons could have been invoked by the appellee. 

The situation comes down to this, that defendant says 
if the case had been different and if he had made 
an agreement with his wife by his own personal negoti¬ 
ation, his wife having now died, any defense that he 
would or might have had, if such an agreement had 
been made, should be taken into account in determining 
whether delay has prejudiced him. 

Not only does he fail to show that he has been preju- 
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diced by any supposed delay on the part of the plaintiff, 
but it affirmatively appears that the defendant himself 
has been guilty of laches which would bar him from 
asserting defenses herein founded on an agreement 
with Mrs. Bliss, if it were material to consider additional 
reasons why his defense must fail. 

In March, 1919, plaintiff, Mrs. Bliss, was alive, and 
invited him by formal petition and protest to meet 
her in court on the question whether the alimony 
should be less than $1,000 a month. The defendant, 
Mr. Bliss, declined to attempt to meet the issue and 
the court pronounced its judgment. 

For two years and ten months thereafter she continued 
alive—the court continued open to him—the provision 
in the original decree above quoted (Rec., p. 3, para¬ 
graph 4) which provided a means to Mr. Bliss to assert 
that the alimony should be less than $1,000 per month 
remained in force—yet the defendant did nothing 
excepting to continue to pay less than the judgment 
against him. 

It is not to be supposed that plaintiff is any more 
responsible for her death, or for its time, than is the 
defendant. The record as it stood was against the 
defendant. If he wished an opportunity to change it, 
the burden was on him. Now, not having moved to 
change his record obligation during her lifetime, he 
claims after her death that he is prejudiced by her 
failure to act. 

Furthermore, it is obvious that she had gotten by 
her decree of March 10, 1919, all that she needed. 

She was, as defendant has been at some pains to 
show, in reasonably comfortable circumstances. The 
matter of the payment to her of the $7,500 which was 
bearing interest at six per cent or of the accumulating 
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balances of $500 per month which likewise bore interest, 
was of no pressing moment. 

It is in the record that the defendant had married 
the lady who had been named in this divorce proceeding, 
and that of that second marriage there had been born 
Alonzo Bliss, Jr., who was living with the defendant 
in Florida, and that the relations between the defendant 
and this son are very close (Rec., p. 44). 

It is quite conceivable that Mrs. Bliss was most 
interested in seeing to it that what the court had de¬ 
creed should be her share of Mr. Bliss’ monies should 
be a part of her estate to inure eventually to the benefit 
of her own children, rather than be a part of the de¬ 
fendant’s estate which would presumably inure to the 
benefit of the child of the second union, with whom 
his relations were very close. The fact that Mrs. 
Bliss did not proceed to reduce to money in hand her 
judgment against this very wealthy defendant is cer¬ 
tainly no reason for a claim on the defendant’s part 
that the judgment thereby ceased to exist or be en¬ 
forceable. 

The defendant cites as particularly applicable Mackall 
vs. Casilear, 137 U. S., 556, which involved the death 
of one of the parties to a transaction. What the court 
said in that case was: 

“The time for this son to have attacked his 
father on the ground of fraud was prior to that 
father’s death; yet no movement was made to 
set aside these alleged fraudulent conveyances, 
until five years after that event transpired.” 

It was upon such facts that the Supreme Court 
predicated laches. It seems to us that the appellee 
rather than the appellant might well have selected 
this case for citation. The posture of the appellant in 
complaining that he is prejudiced rather than his 
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adversary, because his adversary has died, when his 
agent who negotiated with that adversary survives, 
and is put on the stand as a witness, and testifies without 
objection, and fails to sustain his claim, is novel but 
unsound. 

It is respectfully submitted that there was no error 
in the decree below, and it should be affirmed. 

PAUL E. LESH, 
Attorney for American Security and 
Trust Company, Appellee. 

December 10, 1926. 



